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(WHEREUPON Exhi bits pre-narked
as Exhibits Desch-1 thru and i ncl udi ng
Desch-7 for identification.)

* % *
JOHN A DESCH having been
first duly sworn or affirned, at 10:59 a.m, was

exam ned and testified as foll ows:

* x
EXAM NATI ON
BY MR CLARK

Q Good norning, M. Desch. How nmany

ti mes have you been deposed approxi matel y?

A | would say approximately 200 plus
tinmes.

Q All right. If you don't

under stand a question, please |let us know. Okay?

A Ckay.

Q If you answer a question, we're
going to assune that you understood it. GCkay?

A Under st ood.

MR. SAIA: Pete, you can hear
okay?

MR, BOQUTON: | can.

MR, SAI A: Ckay.

MR, CLARK: Of the record a
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second.
(Pause.)

MR CLARK: All right, we can
go back on.

Just for the record, it is ny
under st andi ng that we woul d expect
M. Desch to testify at trial, and that
M. Ednund is on the report for business
backup purposes, but it is not expected
that M. Ednund will testify at trial.
That the designated expert for trial is
M. Desch. So, | amtaking the
deposition with that understandi ng. W
had a di scussion off the record about
t hat .

MR SAI A: Absolutely. M.
Desch obviously is in good health
hopefully, we anticipate he will be
testifying.

Q What woul d you say you are in

terns of professional -- | always considered you
an accident reconstructioni st expert. Wuld you
agree with that, or is that a fair sunmary or

characterizati on of what you do?

MR, SAIA: Objection to fornm
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you can answer.

A | would say that the majority of
t he assignnents that our firmis engaged in, are
related to traffic accident reconstruction. So |
woul d say that that is ny specialty at this tine.

MR. CLARK: Of the record for

a second.
(Pause.)

Q Back on the record.

D d you perform any engi neeri ng
eval uation invol vi ng cal cul ati ons, equations or
formulas in connection with this case?

A. No.

Q I's your opinion in this case based
on any physical engineering evaluation or testing
of material s?

A No.

Q Wul d you agree that the
responsibility for injury prevention is the crux
of the issue in this case?

MR, SAI A: (bjection.

A No.

Q What woul d you say then is the
crux of the issue in this case?

MR. SAI A: (Qbj ecti on.
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A Wll, as to the responsibilities
of Jacobs Engi neering, part of the crux of this
case i s whether or not they had any responsibility
to ensure that a back-up alarmbe installed on a
Conti Construction Conpany vehicle. And to that
extent, then evaluating the accident itself to
determ ne whether in fact there were other
approxi nmate causations or factors that contri buted
to this accident related to the driver and/or the
pedestri an.

Q Do you agree that one the expert's
roles in a construction accident case |like this,
Is to clarify issues of who is responsible for
I njury prevention?

MR, SAI A (bjection; you can
answer .

A Are you referring to ne as the
expert when you say one of the expert roles?

Q Yes.

MR. SAI A: (Qbj ecti on.

A As to the responsibility of
Jacobs, which is ny primary focus, yes.

Q So, in that connection is it your
under standi ng that part of your role is to give

insight to the roles and responsibilities of the
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various entities on the job, |like the workers,
contractors, engineers, so that the judge or jury
menbers can better understand who is supposed to
do what to prevent injury?

MR, SAI A: (bjection.

A Yes, | believe that that is part
of nmy assignment to eval uate any ki nd of
contractual arrangenents that may have been
est abl i shed between Jacobs and their enployer,
which in this case the one that they were
contracted with, which is the New Jersey Turnpi ke
Aut hority.

Q Do you agree that injury
prevention and safety are the sane thing?

MR, SAI A: (bjection.

A | don't know whether | woul d agree

that in definition they're the same thing, but I

woul d say that they have the sane focus.

Q You're involved in scouting,
correct?

A | am

Q And just tell us, what has your

i nvol vement in scouting been over the years?
A Wll, it started of course with ny

son who is now 35, when he was involved in tiger
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cubs, which is the very first |evel of scouting.

Then when he noved into cub
scouting | becane a den |eader. And | al so becane
an assistant cub naster, and then eventually the
cub master of the cub scout pack.

| then established a boy scout
troop, was a scout naster for many years, and
remai ned as scout naster despite the fact that ny
son had gone on and becone an eagl e scout, but I
remai ned in the scouting program

| took positions in the hierarchy
if you will of their organization in their
district. | becane a district chairman. | also
worked with the council which is the geographi cal
regi onal body that oversees scouting in a
geographic area, and in ny particular case it is
t he northern New Jersey council which represents
units from Bergen County, Hudson County, Passaic
County and Essex County.

| serve now as a vice president of
the northern New Jersey council. | amassuned to
be the council comm ssioner probably next year.

Q And as part of your involvenent in

scouting, did you approve boy scouts for nerit

badges?

10
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11

MR, SAI A (Qbj ecti on.

A | never was a nerit badge
counsel or, no.

Q Woul d you agree that safety is
part of doing your duty for your country?

MR. SAI A (Qbj ecti on.

A It seens |ike a very broad
statenent to say that safety is a part of your
duty to your country.

| served in the mlitary on active
duty and in reserves, that was serving ny country.
But | don't know if | would use the word safety as
a duty to ny country.

Q VWl l, thank you for your service
to the country in the mlitary.

A Thank you, you are wel cone.

Q Woul d you agree that you practice
safety when you actively seek to prevent accidents
or ward off danger?

MR. SAI A: (Qbj ecti on.

A That sounds |i ke a reasonabl e
definition.

Q Woul d you agree that safety is
about taking precautions, stopping injury or |oss

before it happens?
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MR, SAI A (Qbj ecti on.
A Again, | think that is reasonabl e.
MR SAIA: And just for the
record, Gerry, you are referring, you are

readi ng froma boy scout nanual of sone

sort?

MR. CLARK: Yeah, | amreadi ng
fromthe safety nerit -- well, | am not
reading fromanything right now | am

just sort of answering your question, but
anong the materials | have is the safety
merit badge book.
MR, SAI A: Ckay.
Q Wul d you agree that the Nati onal
Safety Council is a reliable safety resource?
MR, SAI A: (bjection.
A Yes.
Q Wul d you agree that the
Associ ated General Contractors of America is a
reliable safety resource?
MR, SAI A: (bjection.
A As a resource | would say they
woul d be, sure.
Q How about the American Soci ety of

Saf ety Engi neers?

12
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MR, SAI A (Qbj ecti on.

A Once again, as a safety
organi zation | believe they all would be good
resour ces.

Q Woul d you consi der the principles
set forth by the American Society of Safety
Engi neers to be an industry standard in the field
of wor kpl ace safety?

MR. SAI A: (bjection,
obj ecti on.

A | guess as a general rule | would
agree with that, yes.

Q And, the sane with regard to the
Nat i onal Safety Council, would you agree that
standards set forth by them are industry safety
standards in the field of workplace safety?

MR, SAI A: (bjection.

A Again, as a resource | believe
that they do provide the type of information that
woul d be hel pful to ensure safety in a workpl ace.

Q Do you know what the standard of
care is in the construction industry with regard
t o Jacobs Engi neering --

MR. SAI A: (Qbj ecti on.

Q -- VvVis-a-vis its role on this
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proj ect ?
MR. SAI A (Qbj ection.

A They had a contract with the New
Jersey Turnpi ke Authority. Their contract was to
be responsible to ensure that all of the work that
was bei ng undertaken by the contractor, Conti, was
bei ng done i n accordance with the plans and
specifications of this project.

Q So, you agree that the industry
standard of care can be obtained fromcontracts
relative to the work?

MR. SAI A (Qbj ecti on.

A | don't understand that question.

Q So, what is the standard of care
in the construction industry with regard to the
rol e of Jacobs vis-a-vis this job?

MR, SAI A: (bjection.

A Well, | believe the contract
required again that they be responsible to the New
Jersey Turnpi ke Authority for the perfornance of
t he work that was being done in accordance with
their contract, and that Conti was the contractor.
To the extent that they had no responsibility for
directing or ensuring that Conti foll ow any of

their requirenents, | think to the extent that if
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t hey saw sonmething they could certainly step in
and attenpt to abate it. But they had no
responsibility to direct Conti in any perfornmance
of the work that was bei ng done.

But safety was everyone's
responsibility.

Q What does the National Safety
Council say that a construction project manager
should do to prevent injury on a worksite?

MR, SAI A: (bjection.

A | don't believe | know

Q What does the Associ ated Gener al
Contractors of Anerica say that a construction
proj ect manager should do to prevent injury on a
wor ksi t e?

MR, SAI A: (bjection.

A And that was the, again, what
I ndustry are you tal king about? The Associ at ed
Ceneral Contractors of Anerica?

Q Yes.

A Well, it was not -- that is an
organi zation that was not a recogni zed reference
in the New Jersey Turnpi ke Authority safety and
health plan. And so, therefore, there is no

requi renent at all mandating any type of
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conpliance with that organizati on.

Q | appreciate your response, but
the question is a bit different. And the question
is as follows. Wat does the Associ ated General
Contractors of Anerica say that a construction
proj ect manager should do to prevent injury on a
wor ksi t e?

MR. SAI A (Qbj ecti on.

A | don't know.

Q And, sane with regard to the
Anerican Society of Safety Engi neers.

MR. SAI A (Qbj ecti on.

A | don't know.

Q What does the Anerican Nationa
Standards Institute say that a construction

proj ect manager should do to prevent injury on a

wor ksi t e?
MR. SAI A (Qbj ecti on.
MR. CLARK: Let's go off the
record.
(Pause.)
Q Go ahead, we're back on
A There is a reference in ny report

as to an ANSI standard for work zone safety, and |

only refer to those issues that relate to the
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requi renents for a back-up alarm which seens to
be the focus of the allegation of negligent
oversi ght by Jacobs.

And to the extent that ANSI does
provide for certain requirenments for various
pi eces of equi pment to have backup al arns, or
devices, there is nothing in there that | have
reviewed that tal ks about responsibility of a
conpany such as Jacobs in the oversight of a
contractor performng their duties as part of a
contract with the contracti ng agency.

Q The question is nore broad than
backup al arns specifically. The question deals
wth the role of various organizations on a job
Ssite.

You heard what | said, right?

A Yes.

Q Ckay, so let me just ask the
question again or perhaps a bit differently.

What does the Anerican Nati onal
St andards Institute say that a construction
proj ect manager should do to prevent injury on a
wor ksi t e?

MR. SAI A: (Qbj ecti on.

A | don't particularly know.

17
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Q What does OSHA say that a
constructi on project nanager should do to prevent
injury on a worksite?

MR SAI A: (bjection.

A Again, as it relates to the backup
alarnms | can discuss that. But | have no
I ndi vi dual know edge as to what OSHA' s
requi renents are for Jacobs Engi neeri ng.

Q Have you ever heard of any
princi pl es of construction safety nanagenent ?

MR, SAI A: (bjection.

A I s that sonet hi ng pronul gated by
one of those organizations, or is that just a
general termthat you are using? Because | am not
famliar with that term

Q Ckay. Have you ever heard of the
principle in construction safety nanagenent that
safety begins at the top? Are you famliar wth
t hat principle?

A No, but that sounds like it would
be sonmet hing that woul d be a good principl e.

Q Are you famliar with the
princi ple of construction safety nanagenent that a
proactive rather than a reactive approach to

safety, is best?
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MR. SAI A: (bjection; answer.
A Once again, | amnot famliar wth
t hose principles, but that, once again, sounds
| i ke a reasonable thing to enploy with respect to
safety of your workers.
Q And sane question with regard to
the principle that assigning specific
responsi bility and hol di ng peopl e accountabl e are
key to successful safety nanagenent?
MR. SAI A (bjection; you can
answer .
Q Are you famliar wth that
princi ple of construction safety nmanagenent ?

MR. SAI A (bjection; you can

answer .
A No, | am not.
Q Are you famliar with the

princi ple of construction safety nmanagenent that
planning is of the essence?

MR. SAI A (bjection; you can

answer .
A No, | am not.
Q Are you famliar with the

princi ple of construction safety managenent that

accidents are foreseeabl e and prevent abl e?

19
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MR. SAI A (bjection; you can
answer .
A Sonme accidents | suspect are
f oreseeabl e and preventible. Sonme are not.
Q Woul d you agree that safety pays
as a general proposition?
MR, SAI A (Qbj ecti on.
A As a general proposition, yes.
Q D d you apply any of these
princi ples and practices in your eval uation of
Jacobs' conduct in this case?
MR. SAI A (Qbj ecti on.
A No, | did not.
Q Have you ever worked as an
enpl oyee of OSHA?
A No.
Q Have you ever worked as a

consul tant to OSHA?

A No.

Q Have you ever perforned services
for OSHA?

A No.

Q Have you ever been trained by

Depart nent of Labor OSHA | awers?
A. No.
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Q Have you ever been trained by
anyone from OSHA in OSHA' s policies and procedures
wth regard to violations of its safety standards?

A No.

Q Have you ever testified before the
Cccupational Safety and Health Revi ew Comm ssi on?

A No.

Q Have you ever taught anywhere on
t he subject of the policies and procedures for |aw

enforcenent for OSHA?

A No.
Q Have you ever published on the
subj ect of the policies and procedures -- strike

t hat .

Have you ever published on the
subj ect of the policies and procedures that OSHA
follows to enforce the | aw?

A No.
Q Have you ever adverti sed as havi ng
conpet ency as an OSHA expert?

MR, SAI A: (bjection.

A No.
Q Have you ever been qualified in
any court as an expert in the policies and

procedures foll owed by OSHA?
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MR, SAI A (Qbj ecti on.

A Not to ny know edge.

Q Are you an expert in the policies
and procedures of OSHA for decidi ng when and why
to issue citations for violations of safety
st andar ds?

MR, SAI A (Qbj ecti on.

A VWll, to the sane extent that you
or I or anyone else would be able to review the
regulations, | think we all can cone to
conclusions and opinions as to what are the
requi renents that have been established by CSHA.
So, yes, | believe anyone who has been involved in
eval uating OSHA requirenents, can testify to that.

Q Have you ever advertised services
related to constructi on safety nmanagenent in any
trade j ournal s?

A. No.

Q Have you ever published in any
journal or anywhere on the subject of construction
saf ety managenent ?

MR, SAI A: (bjection.
A No.
Q Have you ever taught any course

limted to the subject of construction safety
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managenent ?

A No.

Q Have you ever attended any coll ege
or university course devoted exclusively to the
princi ples and practices of construction safety
managenent ?

MR, SAI A (Qbj ecti on.

A No.

Q Are you a nenber of any
construction safety nmanagenent societies?

A No.

Q Are you a nenber of the Anerican
Soci ety of Safety Engi neers?

A No.

Q Are you a nenber of the National

Saf ety Managenent Society?

A No.

Q How about the National Safety
Counci | ?

A No.

Q How about the Construction Safety
I nstitute?

A No.

Q Have you ever attended any

construction safety conference of any of these
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constructi on saf ety nmanagenent societies that we
just nentioned?

A No.

Q Can you tell ne the industry
safety authorities which established the industry
standard with regard to the steps that a
constructi on project nanager should take wth
regard to ensuring that workers on their job sites
are not seriously injured or killed?

MR, SAI A: (bjection.

A Read t hat question back agai n.
Q Sur e.
(Read back. ..

"QUESTION: Can you tell ne the
i ndustry safety authorities which
established the industry standard wth
regard to the steps that a construction
proj ect manager should take wth regard
to ensuring that workers on their job

sites are not seriously injured or

killed?")
* * *
A Wll, if we're tal king about this
particular contract, | think it is fair to say

t hat Jacobs Engi neering is not responsible for the
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safety of the workers that are involved in the
contract, other than their own workers and their
own sub-consul tants who may be wor ki ng under their
di rection.

They have no authority nor
responsibility for safety of any workers on the
job site other than their own.

Q Do you know where the standard for
safety in the construction industry is derived
fronf

MR, SAI A: (bjection.

A | have no particul ar under standi ng
or know edge as to how the standard was deri ved,
other than by saying that | think standards
typically are derived from experience invol ving
accidents or unsafe acts, that then pronul gate new
directives that can assist in ensuring safety on
t he worksite.

So it is, | believe it is, it is a
function of the industry to identify and attenpt
to do what they can to abate unsafe practices.

Q Woul d you agree that the standard
of care for safety in the construction industry is
adopted by standards -- strike that, I've got to

redo t hat one.
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Wul d you agree that the standard
of care for safety in the construction industry is
derived from standards adopted by professional
organi zati ons, would you agree with that
st at enent ?

MR. SAI A (Qbj ecti on.

A Again, | amnot famliar wth that
so | can't necessarily agree, but it sounds
reasonabl e.

Q Your expertise is crash
reconstruction, right?

MR. SAI A (Qbj ecti on.

A | am a professional engineer.

Part of ny responsibilities are traffic accident
reconstruction. W also do other work in the
firm but that is the majority of the work we do.

Q Wien you forned your opinions in
this case, did you conpare the conduct of Jacobs
to the principles and practices of construction
saf ety nanagenent established by industry safety
pr of essi onal organi zati ons?

MR, SAI A: (bjection.

A | conpared their responsibilities
to the contract that they had with the New Jersey

Tur npi ke Authority, and as to these other
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organi zations that you are referring to | don't
bel i eve unl ess they were adopted specifically by
t he New Jersey Turnpi ke Authority that there would
be any responsibility for Jacobs to conply with
any of those other organizational standards.

Q So, in your view the New Jersey
Tur npi ke Aut hority woul d be considered a safety
authority on this case; is that your view?

MR SAI A: (bjection.

A Wll, |I believe that they are the
contracting agency. | believe that in their
regul ations they've cited several references to
saf ety organi zati ons.

But, to the extent that the New

Jersey Turnpi ke Authority is the organi zation that
I's responsi ble for pronulgating safety
requirenments, | don't believe that is the case.

Q One of the docunents you revi ewed
In connection with this case, was the Turnpike
Aut hority Health and Safety Pl an requirenents,
correct?

A That is correct.

Q And you agree that those plan
requi renents state that accident prevention

procedures for the project shall be based on
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I ndustry standards?
MR. SAI A (Qbj ection.

A Wll, | believe as a general
statenent the New Jersey Turnpi ke Authority
required that the general contractor, Conti, was
responsi ble for the health and safety and to
conply with the requirenents of their wsp.

Q Maybe | will just ask it a
different way.

The heal th and safety plan
requi rements state that accident prevention
procedures shall be based on industry standards.
Do you have any reason to di sagree
that that is stated in there?

MR, SAI A: (bjection.

A No.
Q And, do you have any reason to
di sagree -- or strike that.

The docunent al so states that
absence of an applicable standard or regul ati on,
does not preclude the contractor from providing
appropriate controls within a SSWP, which I
believe is a safety work pl an.

A And, again, that refers to the

Conti requirenent that they submt a health and
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safety plan to the New Jersey Departnent of -- New
Jersey Turnpi ke Authority, and that, | believe
that is a fair statenent.

Q In its nost sinplest form Jacobs’
role on the project was to see to it that Conti
did its job, correct?

MR, SAI A (Qbj ecti on.

A Ddits job with respect to the
per f ormance of the plans and specifications.

The nechani sm or the manner in
which Conti did its job was of no responsibility
nor consequence as far as Jacobs was concer ned.

There were plans and there were
specifications for the work that was to be
performed. To ensure that the work was bei ng
perfornmed in accordance with the contract, that
was Jacobs' responsibility.

Q We'll get to that, | nean, | want
totry to keep this deposition orderly and |I don't
want to junp around too nuch.

So | think the record would
di sagree with your statenent, but | don't want to
get into that now because | want to keep the
deposition in order.

Have you ever been qualified as an

29
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expert in the principles and practices of injury
prevention?
MR SAI A: (bjection.

A As a general statenent | woul d say
no.

Q Can you tell ne all the el enments
of a construction safety progranf

MR. SAI A (Qbj ecti on.

A No.

Q Wul d you agree with ne that there
IS no engi neering question involved in the
question of responsibility for the infjury in this
case?

MR. SAI A (Qbj ecti on.

A Usi ng the word engi neering, |
woul d agree that there is no engi neering
responsi bility discussed in that question. There
I'S no engi neering responsibility, no.

Q Si nce you are not an OSHA expert
and you are not a safety managenent expert, and
there is no engineering question involved, and you
are an engineer, howis it that your
qualifications give you the right to enlighten the
jury on how they should | ook at causati on and

responsibility for injury prevention in this case?
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MR, SAI A (Qbj ecti on.

A In this case we're addressing a
very limted issue, and the issue relates to the
responsi bility of Jacobs Engineering in the
per f ormance of their professional services to the
New Jer sey Turnpi ke Authority.

As to whet her or not they viol ated
any of the contractual requirenents that they had
with the New Jersey Turnpi ke Authority,
contractual rel ationships, preparation of plans
and specifications, those are the types of things
that |'ve been involved in throughout nost of ny
engi neeri ng career.

| served in nany municipalities as
wel | as being involved in cases invol ving
interpretati on of plans and specifications. So,
besi des preparation of plans and specifications,
and interpretation of plans and specifications, |
bel i eve nmy experience over the |ast 30 years plus
of being a professional engi neer, would enable nme
to review plans and specifications, and determ ne
whet her an entity was in fact in conpliance with
t hose pl ans and specifications and contract ual
requi rements.

In this particular case, | am
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addressing only the contractual requirenents of
Jacobs wth respect to their responsibilities to

t he New Jersey Turnpi ke Authority, and as it may
relate to the safety certainly at the job site
whil e they had no active responsibility for the
safety of the workers that bel onged to Conti, they
certainly had the right to naybe identify or see
an unsafe act and step in and correct it.

In fact, they even had the
authority to stop a job if necessary because they
observed an unsafe act.

But, they had no requirenent by
pl an, by specification or by contract to do any of
the things that we were just discussing wth
respect to Conti's responsibility.

So, | believe ny experience having
worked in this industry has -- allows ne to
I nterpret plans, specifications and contracts.

Q So essentially your role in this
case, boiled to its essence, is limted to whether
or not Jacobs violated its contract?

MR, SAI A: (bjection.

Q Is that correct?

A As to the causation of this

accident, yes. That is correct.
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Q Just for the record, | wll note
there is no breach of contract claimin this case.

| n approxi mately how nmany cases
have you performed eval uati ons of the conduct of
an i njured constructi on worker?

MR. SAI A (Qbj ecti on.

A I, I don't have a particul ar
understanding as to the nunber of cases that we've
been involved in work zone type accidents.

We keep track of our assignnents
over the 30 years by nunerical job nunbers, and in
this case that was job nunber 6, 588.

| would tell you that we've been
I nvol ved in many cases involving workers in
construction zones, nmany on behal f of the worker,

many on behalf of the entity that was responsible

for the injury. But, | cannot tell you number
wse. | just don't have a recollection.

Q And your role in those cases,
woul d have been primarily if not -- strike that.

And your role in nost if not all
of those cases, would have been by way of crash
reconstruction, that is to determ ne how the
I nci dent happened, right?

MR. SAI A: (Qbj ecti on.

33
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A In nost cases it would be to
determ ne how t he acci dent happened, but it al so
woul d relate to was there any negligence or
negligent by the parties invol ved.

Once we' ve determ ned how t he
acci dent happened, then we | ook to determ ne
whet her the causation of the accident was sone
type of negligence or negligent on part of one or
nore of the entities.

Q So, basically by way of crash
reconstruction in those cases that you just
referred to, first you woul d determ ne how t he
crash happened, and secondly who is at fault for
the crash, correct, boiled to its essence?

MR, SAI A: (bjection.

A Boiled to its essence | would say
that is correct.

Q Do you know of any safety
authority that give guidance relative to howto
eval uate the conduct of a worker who was i njured
on a constructi on project?

MR, SAI A: (bjection.

A Wll, I amaware of afteraction
anal ysis that is perforned. |In fact, one was

perfornmed in this particul ar case.

FrontinoReporting, LLC
www.frontinor eporting.com - 800 831-6637




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

| believe Conti gathered not only
t he Turnpi ke Authority, but al so Jacobs and NAI K,
N-A-1-K, who was involved in the inspection of the
project for Jacobs. And, they evaluated the
causati on, they evaluated responsibilities, they
eval uated what they felt were actions to be taken
while noving forward so as to prevent a siml ar
occurrence.

Q Do you know of any safety
authorities in the field of construction site
safety that give guidance relative to how to
eval uate the conduct of a worker who is injured?

MR. SAI A (bjection; you can
answer .

A Well, not particularly, but I
woul d say that OSHA has identified in their
responsibilities the advising of those entities
I nvol ved in the accident where they may have
fallen short in their admnistrati on of perform ng
safety at a particular project. And I think OCSHA
woul d be the organization that in nbost cases does
deal specifically with worker safety.

Q Do you know how OSHA consi ders the
behavi or of workers when deci di ng whet her or not

to allege violations of their standards?
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MR, SAI A (Qbj ecti on.

A | think they do an overall
eval uation of the aspect, various aspects of the
accident, and attenpt to identify what were sone
shortcom ngs or failures on the part of all of the
I nvol ved, including the workers, if they weren't
wearing their proper safety equipnent, if they
sonehow vi ol ated requirenents that as workers they
shoul d have been watching out for their own
safety.

So, to the extent that | think
they evaluate not only the worker's responsibility
for their -- for the accident, but also the
enpl oyer and the workpl ace itself.

Q Have you ever been qualified as an
expert with conpetency to eval uate the conduct of
the worker in the injury causation process?

MR. SAI A (Qbj ecti on.

A Again, | think it is part of the
many cases that we've been involved in where we do
eval uate the conduct of the worker that may have
been i nvol ved in an acci dent.

Q What factors does OSHA consi der
when eval uating the conduct of an injured worker?

MR. SAI A: (Qbj ecti on.
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A | can't give you factors, but |
woul d just say as a general rule they consider all
of the circunstances surroundi ng the worker's
actions as it nay relate to the accident at hand.

Q List for ne all the factors that
you nornally consi der when eval uati ng the conduct
of an i njured worker.

MR. SAI A (Objection; you can
answer .

A Wll, it depends upon the
accident. Certainly if it is a daytine accident
versus a nighttime accident there are different
requirenents as to the type of protective
equi pnmrent that a worker be required to wear.

So, the kind of clothing that is
being worn. If it is the kind of accident where a
worker is not follow ng the guidelines as
prescri bed by their enployer, that should
typically be identified in sone type of a standard
or a requirenment that the enpl oyer may have
publ i shed with respect to how their workers are
supposed to operate.

It is also a worker's
responsibility to be aware of their environnent.

Their situational awareness is an inportant
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aspect. Their ability to properly function in the
task, and if asked to perform sonething that would
be beyond their capabilities or beyond their
training, then it would be sonething that should
be considered as well.

In a particular case, such as a
wor k zone accident where a worker is in an active
work zone, it becones inportant for themto al ways
be alert, for themto be aware of their
surroundi ngs, and while there may be sone
dereliction of that duty because of distraction or
because of sonme other factor, that would al so be
taken i nto consi derati on.

So, those are the things |I would
| ook at when | am | ooking at a worker's
responsibility for their own safety and their
responsibility for the causation of the accident.

Q D d the worker violate any
specific safety instructions in this case?

MR. SAI A: (Qbj ecti on.

A | don't have particul ar know edge
of any of their safety instructions, other than to
say that there was sonme evidence certainly in the
police report that the worker was involved in

lighting a cigarette and when he had his back
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toward the approachi ng vehicle.

And, so to the extent that he was
not attentive to the work zone environnent where
he was working, | would say that woul d be a
contributory factor for this accident.

Q WAs there any safety rul e agai nst
snoking on this job site?

MR. SAI A (Qbj ecti on.

A | am not aware of any rul e agai nst
snoki ng, but certainly | would be aware of snoking
in an area where active construction is going on
and you are not being attentive to the surroundi ng
vehi cl e novenents.

Q But was there a rul e agai nst
snmoking on this job site?

A | am not aware of it.

Q And did the worker violate any
specific safety instructions to your know edge?

MR. SAI A (Objection; you can

answer .

A Well, we have to | ook through the
safety requirenents that Conti has established for
their workers. And then we can make a
determ nation as to whether he was standing in an

area where he shouldn't have been at the tine.
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Q But as you sit here today, having
reviewed all the docunents in this case, are you
aware of any specific safety instructions that the
wor ker violated in connection with this incident?

MR, SAI A: (bjection.

A Under the Conti accident sl ash
I ncident report that was prepared by the
supervisor for Conti, M. Craig Errigo,
E-FRRI-GO it does list with respect to the
enpl oyees, that they are required to maintain an
acceptabl e distance fromall vehicles, and they're
required to nmake eye contact with the drivers of
all vehicles. And enployees wll be required to
avoi d backi ng up when possible, deals with the
ot her enpl oyee which is M. Barbosa.

So, to the extent that | believe
they tal k about M. Silva not maintaining eye
contact wwth the driver, and not being an
acceptabl e distance fromall vehicles, yes, they
do tal k about sone of his involvenent in this
acci dent.

Q Well, | have that accident report
because | know you are reading fromyour report.
We have it marked as O cott-12. Can you take a

| ook at that report and tell me exactly what you
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are referring to, and then we'll ask how can a
wor ker possibly maintain eye contact wth the
driver when the worker is instructed to work
behi nd the vehicle picking up trash.

A | don't knowif this is the
particul ar docunment that | referred to. There
were ten corrective action itenms and | am | ooki ng
for themand | don't see themon this report.

Q That is the -- | nean, | don't
want to qui bble here. Wiy don't we go off the
record and try to iron this out.

(Pause.)
MR. CLARK: W' re back on
unl ess anyone. ..
Q Ckay, so we're back on the record.
So, in answering the previous
question you are on page 16 and 17 of your report,
Is that right?

A That is correct.

Q So, we have nmarked as A cott-12 an
acci dent slash incident report. And would that be
t he incident report, the first one that you are
referring to on page 16 of your report, which has
the two nunbered bull et points?

A. That is correct.
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Q Is there anything in that docunent
that states that the worker violated specific
safety instructions?

A No, | don't believe so. And,
agai n, when we are tal ki ng about worker we're
tal ki ng about the pedestrian that was struck, as
opposed to the driver who was al so a worker.
Because it does tal k about violations if you w |l
of Conti's safety requirenents with respect to
M. Barbosa.

Q That is correct when | said the
worker in that question, | was referring to the
I njured worker.

MR SAIA: M. Silva.

A Yes, that is correct.

Q And in fact, on AOcott-12 there is
a section that asks for what the i medi ate cause

and contributing factors were, correct?

A That is correct.

Q What are the two things checked
of f?

A Equi prrent and environnent.

Q And there is a box for Personnel,

and there is another box for Unsafe Act. Correct?

A. Yes, that is correct.
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Q And neither of those two boxes are
checked, correct?

A That is correct.

Q And the Additional Comrents
Section also note that the injured worker was
wearing all of his required personal protective
equi pnrent at the time of the incident, including
high visibility reflective clothing; states that,
correct?

A Yes, that is correct.

Q Now, the other docunment that you
referred to on page 16 and 17 of your report, is
t he accident review slash | essons | earned docunent

which is narked as d cott-4. Correct?

A Yes.
Q Now, in that docunent it says that
t he root cause of the incident -- strike that.

It says the inmedi ate cause of the
acci dent was that Barbosa did not get out of his
vehicle to determ ne where M. Silva was | ocat ed.
Ri ght ?

A Yes.
Q And, it says the second root cause
of the incident listed in the bullet is the

foremen's truck Barbosa was driving contains a
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t ook box which may have hi ndered his view of M.
Silva. That is what it says, right?

A Yes.

Q And it al so states that another
root cause of the incident was that the truck did
not have a back-up al arm whi ch woul d, which could

have warned Silva in tinme to nove out of the way.

It states that as well, right?
A Yes.
Q Now there is nothing in here that

specifically says Silva violated a specific safety
I nstruction, right?
MR, SAI A Objection. You can
answer .

A But only to the last root cause is
a contributing factor was M. Silva's proximty to
t he vehicl e that was backing up.

Q W can tal k about that, but that
doesn't say that he violated a safety instruction,
doesn't say that, right?

A It doesn't specifically say that,
but, again, if you go into the next page where it
t al ks about corrective neasures, it does say that
he is to be making eye contact wwth all drivers,

and when he's wal ki ng near a vehicle he should

FrontinoReporting, LLC
www.frontinor eporting.com - 800 831-6637




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

mai ntai n accept abl e di stance. Mintain acceptable
di stance from i nmedi at e danger.

So, those are the two things
relating to M. Silva, naking eye contact with the
driver and stayi ng an acceptabl e di stance away
from possi bl e danger relating to a vehicle.

Q Dd you agree with the corrective
nmeasures in this docunent?

MR SAI A: (bjection.

A Vell, | don't know whether it's
ever been determ ned that a back-up alarmin this
particul ar case as a corrective neasure, could
have warned M. Silva in tine. It is possible.

But there was no requirenment for a backup alarm

But that being said, | am aware of

many acci dents where backup al arns were invol ved,

wer e operating, and workers were still backed
over.
Q But that is antidotal, right?
A I n what way?

MR, SAI A: (bjection.
A If I am not m staken, one of the
references that was offered by one of the experts
t hat was wor ki ng on your behal f, tal ked about

backup al arns, and that there still were backup
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acci dents invol ving workers that had backup
alarns. So, you can't say that if it has a
back-up alarmit automatically will elimnate
backup acci dents.

Q | don't think anyone is saying
that. W're certainly not saying that.

That is kind of sort of why I
started the deposition with the safety nerit badge
book, in the sense that just boiling the
principles of safety down to its essence, which I
t hi nk the boy scouts do rather well.

So, you agree that safety is about
t aki ng precautions, stopping injury or |oss before
It happens; you agree with that general safety
pri nci pl e?

MR, SAI A (bjection, asked and

answer ed.
A Yes.
Q So, OSHA requires when there i s an

obstructed view, they require a spotter or a

backup alarn right?

A No.
Q No? Ckay.
A They require a spotter. And

obstructed view, they tal k about a nechanical --
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let ne see if | can get the right words.
MR CLARK: Is it okay if |
w t hdraw t hat questi on so we can j ust
nove forward?

MR, SAI A: Sure.

Q So, I wll withdraw t he question
just so we can nove forward.

A Ckay.

Q | just want to try to keep it on
track so that we can go nore expeditiously. Trust
me, we'll cone back to that stuff.

Do you consi der yourself a safety
professional, that is one who has dedicated his or
her life to worker injury prevention?

MR. SAI A (bjection. You can

answer .

A No.

(WHEREUPON a phot o was

recei ved and nmarked as Exhibit Desch-8
for identification.)

Q | want to tal k about the part of
your report or your opinion where you said
sonet hi ng about they could see the mrror,
therefore it is not obstructed, sonething sone

that effect. Can you tell us what that opinion
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I S?

A Sur e.

Q So, it is page 57 of your report
nunber 107?

A Yes, that is where we tal k about

obstructed view. But in the report we talk
further about what is considered an obstructed
Vi ew.

But, on opi nion nunber 10 --

Q Yes.

A -- it says a blind spot differs
greatly froman obstructed view. Al vehicles
have blind spots. The State Police photos
captured a view fromthe rear that confirned that
there is no obstructed view since the view of the
rear-view mrror is conpletely unobstructed.

MR SAI A: Page 51.

Q So let's focus on -- you can | ook
at 51 if you want to read it to yourself.

A Sur e.

Q But I would lIike you to, once you
are done doing that, if that nakes you nore
confortable to read it to yourself, but once you
are done doing that 1'd |like to go back to page 57

and opi ni on nunber 10.
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A Ckay.

Q Are you ready?

A Yes.

Q All right. So, | have the police

phot os here. They were marked as O cott-6, at
| east sonme of themwere. And, page 3 from
A cott-6, you agree that that is one of the State
Pol i ce phot os.

A Yes.

Q So we've marked that separately as
Desch-8. Do you see that?

A Yes.

Q All right. |Is this the photo that
supports opi nion nunber 10 on page 577

A Yes.

Q All right. So can you explain
t hat, what you neant there in ternms of the photo
captured a view fromthe rear that confirned there
I'S no obstructed view since the view of the
rear-view mrror i s conpletely unobstructed.

What did you nean by that, and
feel free to work off Desch-8 photo in expl aining
t hat .

A Well, | think you can see that

there is atire that is nounted in the bed, and
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there are al so sone tools and the handl es of which
you can see do obstruct portions of the mrror --

of the wi ndow, but the term obstructed view refers
to a conpletely obstructed view where there is no

opportunity to see at all

An exanple would be in a truck
such as the stake body truck where the front
portion of the bed has a | arge significant panel
t hat woul d prevent novenent forward of objects
and/or nmaterial that is being carried on the bed
fromnoving in to the occupant conpartnent. Well,
you can't see through that, that is an obstructed
Vi ew.

So, this is a partially-obstructed
view, but according to the definitions of
obstructed view, this would not qualify. And,
again, the reason is because | can clearly see the
rear-view mrror. A driver in that position would
clearly be able to | ook out the rear-view mrror
W t hout any obstructions. And beyond that the
driver would clearly be able to turn their body
and their head and their shoul ders and | ook
directly out that w ndow that woul d of course
elimnate any obstruction to view. So, that is

the opinion that we raise in nunber 10.
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Q So, | think in your sworn
testinony there you just said that you agree that
there is at least a partially obstructed vi ew out
t he back wi ndow, is that correct?

MR, SAI A: (bjection.

A There could be. Wich can be
overcone by a driver who now turns their head as
required by their driver nmanual, and any ot her
reasonabl e conpetent nanual or regul ation that
woul d tell you that you have additiona
responsi bility besides just |ooking in your
mrror; you have to | ook and turn your head and
see if you can see sonething directly.

And | can see that if | did that
in this particular case, | would clearly be able

to see out the back window if | turned ny head.

Q Let nme just go off the record for
a second.
(Pause.)
Q So, and | don't want to you know,

bi cker or argue as to what you said on the record
because it is on the record.

But | thought in that |ong sort of
narrative answer that you gave to the previous

question, you said that there is tires and a tool
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and at least a partially obstructed view.
A Yes.
MR SAI A: (bjection.
Q Sorry, go ahead, is that correct?
MR, SAI A: (bjection.

A That is correct. And, again, if
you | ook at the OSHA definition, page 51, | do
state that they define an obstructed view to the
rear as anything that would block out or interfere
with the overall view of the operator, and that
clearly is not the case here.

Q Ckay. Well, the record is already
clear that you are not an OSHA expert and do not
hol d yourself out as an OSHA expert; correct?

MR, SAI A: (bjection.

A That is correct, but | can read
the definition as can you.

Q One of the docunents in your file
whi ch we marked as Desch-5 is a 1987 letter of
interpretation fromOSHA. Correct? (Indicating.)

A Yes.

Q Ckay. So, it is your opinion that
as long as the driver can see sonething out the
rear view w ndow -- or strike that.

So, it is your opinion that OSHA' s
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reference to obstructed view or the standard
refers to only a conpletely obstructed view --
MR SAI A: (bjection.
Q -- and that a partially obstructed
vi ew does not count; is that correct?
MR. SAI A (Qbj ecti on.
A According to their definition that
Is correct. It is an overall, that nmeans entirely

obstructed vi ew.

Q Ckay.
A And the exanple | gave of that
headache board if you will on a flatbed that w |l

conpl etely obstruct the view except through the
outside rear-view mrrors.
MR, CLARK: Want to take a
five-m nute break?

* * %

(Break taken.)

* % *
Q So goi ng back to opinion nunber 10
on page 57.
A Yes.
Q So, you say there is no obstructed

view since the view of the rear-view mrror iIs

conpl etely unobstructed. That is what it says,
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ri ght?

A That 1s correct.

Q Now, the view of the rear-view
mrror is conpletely unobstructed fromthe

per spective of the person that took this photo.

Correct?

A That is correct.

Q And let's do this. On Desch-5,
and here is what we'll do, we'll do it in pencil.
That way -- we'll initially do it in pencil.

Wiy don't you put an arrow
poi nting up of the approxi rate area where you
woul d estinmate the person taking this photo to
st and.

MR, SAI A: (bjection.

Q So. .

A You can't see along the driver
side of the truck, and you certainly can't see
entirely along the inside of the box that is on
the driver side. So it certainly would be
somewhere in this vicinity where this person was
standing. O course you are |ooking from here and
you have a view that goes all the way to the |eft
and you have a view that goes all the way to the

ri ght.
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So, this is the range of views
fromwhere this person was standi ng. (Indicating.)

MR SAIA: Pete, are you still

W th us?
MR BOUTON: | am
MR, SAI A: Ckay.
Q So this dot at the bottom of the

photo, is your best estinmation of where the photo

woul d have been taken fronf

A Yes.
Q | amgoing to wite on here to
indicate that. | amgoing to circle the circle a

little darker with a blue pen, and I amgoing to
wite photo taken here with an arrow to that bl ue
dot. (Indicating.) Do you see that?
A Yes.
MR. CLARK: Now, let's go off
the record for a second.
(Pause.)
(WHEREUPON New Jersey State
Police Investigation Report is marked as
Exhi bit Desch-9 for identification.)
Q So, back on the record. Do you
recall the testinony where Barbosa said that he

was about 80 to 100 feet away and that he started
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backing up in a slow and controll ed fashion | ess
than five mles an hour?

MR. SAIA: (bjection. Are you

referring to the report or his
deposi ti on?

MR. CLARK: Deposition.

A Yes, the deposition said that
di stance, but | think in the report it was only 20
feet, but that he did tal k about backing up in a
slow fashion. He gave an estimate of | think five
m | es per hour.

Q O less, | thought it was |ess
than five.

A Coul d be, four or five he said, he
was backing up at four or five.

Q | probably have the exact quote.

MR SAI A: Page 44.

Q So, at Barbosa's dep at pages 15
or 43, he said he was in a slow and controll ed
fashion |l ess than five mles per hour.

Do you have any reason to dispute
that he testified to that, being less than five
mles an hour?

A No. He estimated four to five on

page 44 of his deposition.
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Q Ckay. Now let's just read from
A cott-3 here with ne, please, which is the
I nci dent report, page one. It says, Munuel placed
the vehicle in -- strike that. It says that after
t he i npact, Manuel placed the vehicle in park and
exited the vehicle. Do you see that?

A Yes.

Q Upon i1 nspection Joao, the injured
wor ker, was di scovered underneath the passenger
side of the vehicle just in front of the right
rear tire with his head and part of his chest
extendi ng out from underneath the vehicle.

I's that what that says?

A Yes.

Q So, so can we, can we put an arrow
here sayi ng worker found here? (Indicating.)

MR. SAI A (bjection, you can

answer .
Q Wul d that be fair?
A VWl |, again, depending upon his
hei ght, | would say worker was found between the

center of the vehicle and the right side partially
sticki ng out.
| think the police report shows

t he di agram which may or nmay not be very accurate.
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But | think it showed a representation at | east.

Q That is pre accident.

A It is hard to see.

MR. SAI A: Al so | ooking at
4296.

Q Ckay, good

A Uh- huh.

MR. CLARK: All right, so let's
just mark sone things, please.

(WHEREUPON a New Jersey State
Pol i ce Vehicle Report was received and
mar ked as Exhi bit Desch-10 for
identification.)

(WHEREUPON a Decenber 11, 2013
statenment was recei ved and narked as
Exhi bit Desch-11 for identification.)

(VWHEREUPON a daily | og was
recei ved and marked as Exhibit Desch-12
for identification.)

(Pause.)

Q All right, we're back on the
record. We've marked a nunber of exhibits, and
what we tried to do basically off the record is to
talk informally about the final resting point of

t he worker, injured worker.
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In any event, we're | ooking at
Desch-10. The second page has a diagram do you
see this?

A Yes.

Q And, it shows in the diagram
pedestrian nunber 1 final rest.

A Yes.

Q And that appears that his head is
near the rear passenger tire, correct?

A But in front of, forward of,
between the front right tire and the rear right
tire.

Q And it appears the rest of his
body is outside of the vehicle as opposed to under
it, correct?

A Yes.

Q Now, we've marked as Desch-12
anot her exhibit, and this |ooks |ike a Conti
subcontractor daily log which is essentially a
report of the incident.

And there it says that Joao and
Pedro start wal king back to cl ean up, | ooked
behi nd, didn't see anything and heard a bunp.
Pedro yell ed to Manny, stop. Under passenger side

of truck in front of rear -- it says -- strike
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that. It says Joao is under passenger side of
truck in front of rear tire.
Do you see that?

A Yes.

Q And then the next page on Desch-12
whi ch was al so marked as O cott-17, there | ooks
like a little diagram and that woul d appear to
show t he head near the tire and the rest of the
body on the outside of the vehicle as opposed to
under it, correct?

A Well, again, it is only a
rectangle. | don't know if you can tell fromthe
rectangle which side is the head and which side is
t he body because it is not consistent with what is
mar ked as Conti --

Q W' re going to get to that, trust
nme, we're going to get to that. | am doing the
ones show ng hi moutside the vehicle and then I am
going to go to the ot her evidence.

A But, again, you are trying, you
are trying to suggest that this particular 04293
says that the head was in one direction or the
other. It is just a rectangle. You can't tell
fromthat diagram anything about his orientation.

Q But assum ng the rectangle
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represents his body, it |ooks |like a good part of
the rectangle is outside the vehicle as opposed to
under it, correct?

MR SAI A: (bjection.

A | would say so, nore than half of
It 1s outside.

Q Right. Then there is another
diagram i ncluded within Desch-12, Conti 04296
whi ch appears to flip it with the head on the
outside and the body underneath the vehicle. Do
you see that?

A Once, again, you are suggesting
that the other diagramthat we were | ooking at,
has any representati on of where the head and the
body are. It does not. It is a rectangle.

This is the only one that shows a
head, arns and a body and feet. O legs. And
this one is consistent with the narrative that has
been witten regardi ng how he was found with his
head and part of his chest extending out from
under neat h t he vehi cl e.

Q You said with his head and part of
hi s chest extending out from underneath the
vehi cl e?

A. Yes.
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Q A cott-12, page one, it says that?
MR. CLARK: He's | ooking at

d cott- 3.
Q That al so says it, which appears
to be another incident report. Ckay.

Now police reports don't al ways
get it right, correct?
MR. SAI A (Qbj ecti on.

Q You agree with that in your many
years of doing this?

A | have seen where there have been
sone errors in sone portion of a police report,
certainly.

Q And in this case the police
weren't actual wi tnesses to anything; they cane
upon the scene after. Right?

MR, SAI A: (bjection.

A They did come upon it after, yes.

Q There is also a reference in the
police report, page 5 of 6 which we marked as
Desch-9, that the worker was struck in the mddle
portion of the rear of the vehicle. You renenber
reading that, right?

A Yes.

Q But as you sit here, do you know
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actually where he was struck?

| nmean, there seens to be sone
evi dence that he was struck on the right rear
passenger side. There is another statenent in the
police report that he was struck in the m ddle.

And we do know, and | don't think
it is disputed, that he was found, his final
resting position was in the right rear portion.
So the question is, basically do you know actual |y
where he was struck as you sit here?

MR, SAI A: (bjection.

A VWll, | don't believe that they
ever identified any particul ar evidence on the
vehicle that would i ndicate where he was struck.

But I know fromM. Silva's own I
bel i eve testinmony as opposed to naybe the w tness
who observed him they saw himor he indicated
t hat he was hanging on to the back of the truck
and | think they nentioned the hitch which is in
t he center of the truck.

As the truck was backing up, he's
hangi ng on. So that would suggest to ne that his
body is primarily underneath as he's hangi ng on
and it is dragging hi mbackward, and at sone point

he lets go and it runs over him
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Q If that is how it happened, how
woul d he be found near the wheel on the right rear
passenger side based on your experience and
everyt hi ng?

A Well, again, there is no way that
we're going to be able to determ ne how he rotated
under neat h.

W only know how he was observed
to be standi ng behind the m ddle of the truck, we
know t hat there was sone evidence that he hang
on -- he hung on to the back of the truck, and we
know where he cones to rest.

So, the truck nmay or nmay not have
been backing in a straight fashion. | think you
| ook at a diagram and you can see that it is
sonmewhat angul ated so naybe he was in the process
of turning sonewhat as he was backing? It is
possi bl e.

Q Is it al so possible that he coul d
have been struck on the right rear section near
the tire where he was found at the final resting
poi nt ?

MR, SAI A: (bjection.

A Again, there is -- the

possibilities are endl ess. But where he was |
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t hi nk observed by one of the witnesses to be
struck, is nore consistent with being in the
m ddl e of the truck.
Q But where, are you able to

pi npoint that in the record where a w tness
actually said he was struck in the m ddl e?

| nmean, we see it in the narrative
part but | don't see it in any of the w tness
st at ement s.

W' ve mar ked as Desch-1 Pedro
Purificaco's witness statenment, and he appears to
be the only actual eyewitness to the striking.

And actually his report says, was
not looking in the direction of the truck.
I nstead he heard the noise, and when he turned
around and saw Si |l va under the back end of pickup
truck while it was noving in reverse. And then he
shouted to Manny to stop. Pickup truck stops. |
am paraphrasing. And he went to aid Joao Silva at
t he rear passenger side of the vehicle.

Wor ker head was between tire and
wheel housi ng.

That is really the only eyew t ness
account, right, Desch-11?

MR. SAI A Objection. You are
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referring off the police report for the
statenent of w tnesses?

MR, CLARK: But | think, I
think Purificacao is the only eyew t ness
to the actual -- even he's not an
eyewtness to the extent he didn't see
the i npact, he saw the i mMmedi at e
af t er mat h.

MR. SAl A: You have Barbosa.

MR. CLARK: Barbosa testified
he didn't see him he never saw him

MR. SAI A: Yeah, but it's

i nconsistent with the police report

itsel f.
MR, CLARK: Correct.
Q So, M. --
A | am just |ooking for the area

where it was described that he was hanging on to
t he back.

This is one area, but | saw it
somewhere else as well. But where he stopped to
light a cigarette, he heard sonething com ng
towards him The rear mddle portion of the Conti
pi ckup truck then struck him He grabbed ahol d of

what ever he could, losing his grip and bei ng
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dragged under the truck sustai ning severe injury.
Again, this is the police report

but there was an actual w tness statenent |

bel i eve that confirned that.

Q The statenent, the statenent in
the police report, to that effect that he was
struck in the center, you don't know where that
cane from though, do you? | nean, the only
W t ness statenent | am seeing i s Desch-11.

MR, SAI A: (bjection.
A | don't know if, and, again...
Q You are saying there is a version

fromthe worker himself in his deposition, |

guess, right? | amjust trying to --

A Wiose statenent was that? 1Is this
Pedr o' s?

Q Just what exhibit are we | ooki ng
at ?

A This is Desch-11.

Q Just for the record, as far as |

understand, that is the only eyew t ness statenent

that there is in the case. | could be wong, but

that is nmy understanding for whatever it's worth.
MR. SAIA: And by witten

statenent, you are referring to a witten
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statenent as by the individual hinself as
opposed to the police officer taking a
st at ement ?

MR. CLARK: Right, as opposed

THE WTNESS:. O Conti taking a
st at enent .

MR. CLARK: Right. Wth regard
to sonmeone who actually saw it.

Let's go off the record for a
second.

(Pause.)

MR. SAlI A: Back on the record.
| am only commenting because the police
report says that they spoke directly with
M. Silva and M. Barbosa and Pedro.

MR CLARK: But, we're not
arguing, we're just trying to sort out
the record. It can't be Barbosa because
he said he never saw him so we know it
is not him

MR SAIA: Well, that is his
testinony in deposition.

MR CLARK: That is true, but

that is why | am asking the witness while
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nailing it down, in the police report
narrative. ..

MR SAIA: Of the record.

(Pause.)

MR. CLARK: Back on the record.
| am | ooking at page 4 of 6 of the police
report marked as Desch-9, and the officer
gives his sum and substance of his
di scussion with Pedro Purificacao at the
Conti construction yard. And, that does
not say that he was hit in the center of
t he vehicl e.

And then the reference on page
5 of 6 of the report where it says as he
did, he heard sonet hing com ng towards
him period. The rear m ddle portion of
the Conti pickup truck then struck him

MR. SAIA: Sounds like it is
comng fromSilva directly.

MR. CLARK: There is no, there
is no reference to who if anyone that is
comng from |In the beginning of the
paragraph he's just relating a
conversation wth Manuel Barbosa at the

Conti construction yard.
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It says, in the course of
bei ng struck, his hardhat fell off his
head and was found under the vehicle
crushed toward the front-end. After the
vehicle cane to a stop, Joao was found
underneath the truck wth his head and
upper body bei ng wedged between the right
side leaf springs and the right rear
tire. H's body was directly underneath
the truck with his head facing in a
southerly direction. And then assistance
was render ed.

Q All right. So, M. Desch, based
on us having sunmmari zed this and revi ewed things,
can you tell us, do you know where he was struck,
can you tell within a reasonabl e degree of
probability?

MR. SAI A (bjection, you can

answer .
Q And if so, what exactly is it
based on?
A Wll, I think it is based upon an
eyew t ness who had observed the inpact. Hi's

description being that it was toward the center of

t he truck. Hs wtness -- the wtness al so
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I ndicated that as M. Silva fell down, he grabbed
for a portion of the truck, grabbed on to the
hitch, but lost the ability to nmaintain that
control and then the truck went over him

Q And what is the nanme of that
W tness that you just referred to?

A VWell, we're tal king about a coupl e
renditions, and part of it is as nentioned in the

Conti report.

Q So | amjust trying --

A Ckay.

Q Sorry, just so the record is
clear, | amjust trying to be precise here. |

want to go wtness by witness that said what you
just referenced. Because you said there was a
witness. And | just want to try to pinpoint
exactly the nane of that w tness and what that
W t ness sai d.

A | believe it is wtness Pedro
Puri fi cacao.

MR. CLARK: And, just for the
record, it is Purificacao,
P-URI-FI-CGCACAO

Q And can we pinpoint in the record

where Purificacao gave that rendition that you
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just stated?

A I, I don't know whether in fact it
is M. Purificacao's rendition, but in the
description of the incident it tal ks about the
enpl oyees Silva and Purificacao were wal ki ng
sout h.

And so that description | believe
cones froman interrogation by whonever filled out
this report, and I believe it was the supervisor
M. Errigo.

Q Now, Errigo is not an eyew tness

as far as you know, right?

A He's not.

Q Now you are reading off O cott- 3.
A Yes.

Q Whiere in Acott-3 does it say that

he was struck in the mddle portion of the rear of
t he vehi cl e?
MR. SAIA: (bjection to form
Answer .

A If you go to this exhibit which |
don't see marked here, but it nust be marked. ..

Q Hold on, let's just do it this
way, let's stick with dcott-3 just so we can be

pr eci se.
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A Al right.

Q In Acott-3 does it say anywhere
in there that the worker was struck in the mddle
portion of the rear of the vehicle?

A No. It just says that he was
struck by the vehicle and knocked down.

Q R ght. And then the second
docunent you want to |l ook at, was A cott-12,

i ncident report. So does it say anywhere in there
t hat he was struck in the m ddle of the rear of
t he vehicl e?

A Only to the extent that it
di scusses how M. Silva nade an attenpt to grasp
the hitch as it approached from behi nd him

Now, the hitch is right in the
center of the pickup truck. So in order to grasp
the hitch, that would suggest to nme that as he was
falling down he's grabbing what is the cl osest
thing to him and it is the hitch.

So, if it is in the center of the
vehicle, that is where | believe he was |likely
standing. | don't see, though, in this particul ar
report where it tal ks about being struck in the
center.

Q All right. But, what is the
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w dt h, approximate w dth of the rear of the
vehi cl e?

A | don't have that in ny report,
but I would say it is sonewhere around siXx, SiX
feet, six and a half feet.

Q So, if it is about six feet, then
the hitch will be about three feet fromthe two
edges of the vehicle. Correct?

A G early sonmewhere between three
and three and a half feet.

Q So the worker clearly could have
reached the hitch if he's standing near the rear
passenger tire or sonewhere in that area. He
doesn't have to be standing exactly at the hitch
area to reach the hitch. Correct?

MR, SAI A: (bjection.

A | think in the tinme that it would
take for himto be -- to turn around and realize
he was -- the truck was approaching, and then to
be struck as he's falling, | think he's grabbing
for the nearest thing. So if it is the hitch,
he's right in the mddle of the vehicle.

Q But you don't know that he was
actually in the mddle of the vehicle, you are

just sort of |like surmsing that?
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MR, SAI A (Qbj ecti on.
A No. There was sone of the
evi dence we just reviewed where it tal ks about him
bei ng struck in the mddle of the vehicle. |
don't think we can find it right now, but there
was sonething that said the mddle. | nean, there
I's sonme basis for that in the record.

MR. SAI A: Do you have the
police report? Do you have the police
report we marked? Ha- ha.

MR. CLARK: Listen, | know
there is references, and you know, we're
now handi ng himthe police report where
it indicates that, but that is what | am
trying to get at. | amtrying to
determ ne |li ke the adm ssi bl e evidence on
that, so | amtrying to find out exactly
where that statenment is comng from

Q Let ne ask the question sinply.
M. Desch, is there any eyew tness that gave a
statenent that said he was struck in the mddle
rear of the vehicle that you have seen?

MR, SAI A: (bjection.

A | can't say that | renenber that

bei ng an eyew t ness statenent, no.
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Q And it appears the best eyew tness
Is M. Purificacao, is that right, based on
everyt hing you' ve seen?

A That is correct, because he was
working wwth M. Silva, the two of them were
wal ki ng toget her, they were worki ng together.

Q And we' ve narked as Desch-11 the
statenment that Purificacao gave in the case,
right? (Indicating.)

A That is correct, but where was the
handwitten statenent that he gave? | thought
there was a handwitten statenent as well.

Q Are you referring to this?
(I'ndicating.) That is the handwitten statenent by
Bar bosa.

A Ch, by Barbosa, okay.

Q | don't recall a handwitten
statenment by Purificacao.

A Ckay, all right.

Q So, in his witten statenment
Desch-11, does it say anywhere in there that he
was struck in the rear?

A Well, the center of the rear is
what we're tal king about.

Q Correct.
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A We know he was struck by the rear.
Q Yes.

A Ckay, no, | didn't see it there.
Q Thanks. |Is there anything, did you

want to say sonethi ng?
A No. Just again, it is, it is

r ef er enced.

Q | know it is referenced in the
police report, but | amtrying to get the trial
adm ssi ble evidence. |If we have to actually have

a witness testify to that, and it can't be the cop
because he wasn't there.
MR. SAIA: But he is a cop.
A It could be the cop, he spoke to

the witness and that's what he wote.

Q That is up to the judge.
A Ckay.
Q All right. But do you know what

witness this is comng fromon page 5 of 6 of the
police report?
A We only had one w tness and that
was Pedro.
MR, SAI A: (bjection.
A So, | presune it what Pedro.

Q But, it appears the sum and
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substance of Pedro in the police report appears on
t he previous page at 4 of 6, take a | ook, where he
ref erences that he went to the construction yard,
the Conti construction yard, and spoke to Pedro,
and then he summari zes what Pedro told him Do
you see that?

A Yes.

Q And is there anything in that
section of the report that indicates he was struck
in the mddle portion of the rear?

A Not in that particular area. It
is further on. This is an entire report. And,
while it doesn't say it in that portion, it does
say it later on.

Q But this portion begins wth,
summari zi ng that he spoke to Manuel Barbosa at the
yard. That is where that portion begins wth,
right, in that paragraph?

A But Manuel Barbosa never saw the
pedestrian, so | don't know how you coul d get he
was struck in the mddle of the truck from Manuel
Bar bosa's testinony.

Q Right. | don't know either.

A Nor woul d he be able, M. Barbosa,

woul d not be able to say that M. Silva stopped to
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light a cigarette as he heard sonethi ng com ng
toward him

M. Barbosa wouldn't be able to do
that. So | know we've junped away fromthe very
first portion where you tal k about how he spoke to
M. -- to Pedro, and then we junped to the next
portion where he spoke to M. Barbosa. But then
there is still discussion of what was said.

Q Ckay. As you sit here today, do
you know i f he was struck in the mddle portion of
the rear or if he was struck by the right rear
tire where he was found?

MR. SAI A (Qbj ection.

A What do you nean struck by the
right rear tire? He was struck by sone portion of
the rear of this pickup truck.

Q | stand corrected. So as you sit
here, do you know if he was struck in the mddle
portion of the rear, or the right rear portion
near the tire where he was found?

MR, SAI A (bjection, asked and

answer ed.
A No, | don't.
Q All right. Let's just go off the

record for a m nute.
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* * %

(Break taken.)

* * *
Q Can you draw an arrow in this
vicinity pointing up as to -- and then | want to

I ndi cate that at that arrow, worker found here.
MR. SAI A (bjection. Jerry,
the area in the photograph where he's
found isn't depicted in the photograph.
We can stipulate to that.

Q Wll, what | was getting at was
| i ke an arrow about here pointing up and say
wor ker found -- well, worker found here, sonewhere
in the right rear tire where he was found.

A Well, why don't we | ook at the
photo that was fromthe side of the truck, then we
can point to it in there.

Q Well, because | amtrying to do it
on the sane photo, and let's just ask then w thout
reference to that at this point.

Wul d t he worker have been found
in this vicinity?
MR, SAI A: (bjection.
Q O this vicinity?
MR SAIA: Let ne note ny
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obj ecti on.

| nmean, there is three
di fferent versions of where the body was
f ound.

The one has the picture, the
diagramfromthe outside, one with him
partially outside the truck and inside,
and then you have the police report which
says his head is between the tire and the
| eaf spring, and the rest of his body is
under neat h the truck.

So that is why | am obj ecti ng.
You are asking for himto extrapol ate as
to those three different versions.

Q Ckay, all right, so let ne ask it
a different way or sonet hing.

Can we agree that the worker what

found sonewhere in this vicinity?

A VWll, you are pointing to a
picture that shows this vicinity being the back of
the truck behind the truck and that is not a fair
st at enent .

He was not behind the truck. He

was in front of, and there is no view of this

photo t hat woul d show where he was struck.
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MR. SAI A: Struck or found?
THE W TNESS: Where he was
f ound.

Q Was he found near the right rear
passenger tire?

A Yes.

Q And that is all | amreally
getting at, and | just wanted to depict that on
this picture sonehow, that you know, | just wanted
to kind of put an arrow toward the area where the
ri ght rear passenger tire would be found.

A VWll, | can point an arrow toward
where the right rear passenger is, but it doesn't
necessarily depict where he was found, because you
can't see that in this photo.

So, if that is what you want, the
right rear tire would be in this area right here.
Right rear tire in this area.

Q Ckay, perfect. So, | amjust
going to wite on here in blue right rear tire, |
am just going to accentuate that arrow that you
just drew at the |l ower portion of the picture. And
we're going to note that as right rear tire area,
Is that fair?

A Toward right rear tire area,
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because it certainly doesn't depict the right rear

tire. Looking toward the right rear, yes.

Q Can we say toward right rear tire
area or. ..

A Sur e.

Q Geat. Now, | just want to go

back to your report, please, to page 57, paragraph
10.

A Uh- huh, yes.

Q And you say there is no obstructed
view since the view of the rear-viewmrror is
conpl etel y unobstruct ed.

Do you see that?

A Yes.

Q And you are saying that the view
of the rear-view mrror is conpletely unobstructed
fromwhere the photo was taken. Correct?

A Correct.

Q If the photo was taken from
anot her area, then the view of that mrror nmay in
fact be obstructed. Correct?

MR SAIA: (bjection.

Q Dependi ng on which area behind the

vehicle it was taken.

A VWll, when you say if the photo
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was taken from another area, you are not referring
to Desch-8, because we know that the photo was
taken from approxi mately where we have that bl ue
dot. But if | noved further to the left, and
outside the truck, nmaybe ten feet to the left of
the truck, | nay not be able to see that mrror
because now the tire may be in the way.

If I noved to the right of the
truck, nmaybe ten feet to the right of the truck, I
may not be able to see that mirror because naybe
t hose handl es woul d be in the way.

But fromthe rear of the truck,
which is where we're now positioned, | can clearly
see that mrror, and I would believe | could see
that mrror the entire extrene fromleft to right
of this truck.

Only if I noved exterior |eft and
right, would I not be able to see the mrror. But
that again is only one way that you can see
sonet hi ng behind you is with the mrror.

Q Looking in the mrror, would the
driver be able to see the tire?

A | don't know.

Q Looking in the mrror, would the

tire (sic) be able to see the tools sticking up?
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A. Wul d the driver be able to see

t he tool s?

Q Looking in the mrror.

A In the mrror? |It's possible,
yes.

Q VWell, anything is possible they

al ways say, right, so we're just trying to go on

pr obabl e.

A Vell. ..

Q So the question is, the driver
sitting in the driver seat, |looking -- strike
t hat .

The question is the driver sitting
in the driver seat of the vehicle, in this photo,
woul d the driver be able to see the tools through
the rear-view mrror?

A Sone of the handles of the tools
he woul d be able to see because of the angle that
he woul d be | ooking through the mrror; it may
refl ect sone of those tools.

He woul d not see the tire because
that is directly behind himand his angl e | ooking
into the mrror would not reflect the tire.

Q But what if the mrror is adjusted

to capture that field of view where the tire is,
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woul d he then be able to see the tire?
MR. SAI A (Qbj ection.

A Well, now you are talking "ifs"
again. If the mrror was not properly adjusted so
t hat you could | ook out the back of your truck,
yeah, | would say so.

You could see yourself in the
mrror if you turned it to a certain way.

Q So, the sinple fact that you can
see the rear-view mrror doesn't thereby make the
vi ew unobstructed, right, because it all depends
on what the mrror is show ng?

MR. SAI A (Qbj ection.

A You're only referring to the
mrror. Unobstructed view would be that if I
tried to | ook behind ne, I would be unable to | ook
behi nd nme because there is sonething physical in
the way of nmy ability to see anything, anything
conpl ete behi nd ne.

| can see through the mrror, so
that is one way | can see. But | can, because
this is not a crew cab type pickup truck, that,
t hat wi ndow that is behind the driver that extends
the entire width of this vehicle, is only a few

i nches behi nd him
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| can turn ny head as required by
the driver's nanual and put ny face up agai nst
t hat wi ndow and | woul d have absol utely no
obstructi on.

MR. CLARK: Can you read back
the question? | forgot the question.

(Read back. ..

"QUESTION: So, the sinple fact
that you can see the rear-view mrror
doesn't thereby nake the view
unobstructed, right, because it all
depends on what the mrror is show ng?")

* % *
Q So you wote in your report, page
57 paragraph 10, there is no obstructed view since
the view of the rear-view mrror is conpletely
unobst ruct ed.

You wote that, right?

A That i1s correct.
Q So. . .
A By definition of obstructed view,

that is correct.
Q And your understandi ng of -- your
under st andi ng of obstructed view, is as |ong as

sonet hi ng can be seen out the back w ndow, it is
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not obstructed under the OSHA standard?

MR. SAI A (Qbj ection.

Q As | ong as sonet hing can be seen

MR SAI A: (bjection.

A Page 51 tal ks about the OSHA
standard. And, page 51 indicates that OSHA has
defined the termobstructed viewto the rear to be
anyt hing that would block or interfere with the
overall view of the operator of the vehicle, to
t he rear of the vehicle.

And that you can tell cannot be
consi dered an obstructed view, because fromthe
operator's position, he can | ook out that, that
rear w ndow of his truck either through,
indirectly through the mirror, or he can certainly
turn his head and see.

That tire would not affect himin
bei ng able to | ook out the rear. He even
Indicated in his testinony that he didn't have an
obstructed view. There was not hing bl ocking his
Vi ew.

So, | know you are trying to get,
to go to the definition of obstructed view in ny
opi ni on nunber 10 where | say that there is a

partial obstruction. There is no question about

FrontinoReporting, LLC
www.frontinor eporting.com - 800 831-6637




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

it. But, not fromthe driver's position. He can
see, he can see out that rear-view mrror, he can
see out through the wi ndow itself.

And based upon the testinony of
M. Barbosa, he did not have an obstructed view.

Q Coul d he see the tools through the
rear-view mrror?

A | believe the handl es woul d have
been visible to him sure.

Q What about the shafts?

A Well, that is what | amtal king
about, the handles, the shafts, the wood, yes. |
t hi nk so.

Q So, your understandi ng of the OSHA
standard is that if the viewis partially
obstructed, then it is not an obstructed view
under the standard; is that your testinony?

MR. SAI A (Qbj ecti on.

A Yes, yes that is correct.

Q What if that partial obstruction,
obstructs the driver's view of a worker standing
behi nd the truck?

A Then he has a responsibility to
get out of his truck and wal k around or get a

spotter. That is his responsibility.
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Q But that obstruction would not be
consi dered an obstruction under the OSHA standard
in your view, is that correct?

MR SAI A: (bjection.

A That is correct.

Q |'ve just got to take a m nute.
(Pause.)

Q Is that safe?

MR SAI A: (bjection.
A | s what safe?
Q Backi ng up a vehicle with no
backup al arm and a partial obstruction that nay
bl ock the view of a worker standi ng behind the
truck.
MR, SAI A (bjection; you can
answer .
A Real | y depends upon the situation.
How obstructed is your view. That certainly has a
bearing on what woul d be consi dered safe or
unsaf e.
| nmean, | woul d suspect that every
time we back out of a parking stall in a parking
| ot we have an obstructed view. W use our
mrrors, we use our heads, and we attenpt to abate

any of the obstructions that are caused by sinply
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the things that are behi nd us.

But you can't always elimnate al
obstructions. Wich is why now t hey have these
devices in sone of our vehicles that wll
determ ne proximty of objects so that we can have
additional ability to see behind us or hear behind
us.

Q You agree that an obstructed view
of a backing work vehicle is a hazard?

MR. SAI A (bjection; you can

answer .

A Any backi ng vehicle can be a
potenti al hazard.

Q And woul d that include a backing
vehicle with a partially obstructed view?

A It can be.

Q And, there are ways to mnim ze
the effects of such hazards, right?

A Yes.

Q And you woul d agree that one of
the ways to mnim ze the hazard of a backi ng work
vehicle with a partially obstructed view, is a
back-up alarm correct?

A Backup alarm has no help at all in

bei ng able to see or hear if sonething is behind
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your vehicl e.

Q So, we'll read the question back
and just listen to the question and just try to
focus and answer that particul ar question.

A Ckay.

Q Because the questi on wasn't
whet her or not a back-up alarm hel ps a driver see.

The question is does the backup
alarmhelp to mnimze the hazard of a work
vehi cl e backing up with a partially obstructed
view where there is a worker standi ng behind the
vehi cl e.

MR, SAIA: bjection to form

You can answer.

THE WTNESS: | think we're
going to read back the questi on.

(Read back. ..

"QUESTI ON: And you woul d agree
that one of the ways to mnimze the
hazard of a backing work vehicle with a
partially obstructed view, is a back-up
alarm correct?)"

* % *
MR. SAI A: (Qbj ecti on.

A. The answer was no, because a
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backup al arm has nothing to do to elimnate a
partially obstructed view. And that was your
question. You went into nore detail in the
foll owup, but you didn't say that in the initial
questi on.
Q Let's just take it fromthe top
t hen.
You woul d agree that a work
vehicle with a partially obstructed view, is a
hazard, a potential hazard. R ght?
MR, SAI A: (bjection.
A A potential hazard, vyes.
Q And, a way to mnim ze that hazard
of a work vehicl e backing up when there is a
wor ki ng standi ng behind the truck, is a back-up
alarm would you agree?
A Yes.
MR. SAI A (Qbj ecti on.
Q Now, | noticed in your garage back
here you have a simlar vehicle to the vehicle

that was involved in this incident; correct?

A Yes.
Q All right. And what is that
vehicle? | see it's got a Reading cargo body,

It's got the tool boxes on the side.
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A It is a Ford, | believe, | believe
it is an F250 pickup truck with a crew cab.

Q All right. And, does that have a
back-up alarm or a backup canera or proximty
sensor war ni ng?

MR. SAI A (Qbj ecti on.

A It has no proximty sensor. |
don't believe that one has a back-up canera
because there would be no need for a back-up
canera. | can | ook out the back of the vehicle
and see what is behind ne, or |ook through ny
mrrors. But it does have a back-up al arm

Q And what year is that vehicle?

A | don't renenber. It is within
the | ast three years.

Q And do you own that vehicle, your
conpany own that vehicle?

A It does.

Q And why does it have a back-up
al ar nf?

MR, SAI A: (bjection.

A | put the backup alarmin because

| felt that it would help if soneone were standi ng

on the ground behind it to know that | was backi ng

up.
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Q And was that before or after you
becane involved in this case?
A It was before.
MR. CLARK: Let's go off the
record for a second.
(Pause.)
(WHEREUPON a phot o was
recei ved and marked as Exhi bit Desch-13
for identification.)
Q | just wanted to note for the
record, so, just for the record we've narked the

photo we' ve been tal king about as Desch-13.

A Ckay.
Q So, | want to go back to this
agai n.
Now, page 57, paragraph 10, you
say that there is no -- you say there is no

obstructed view since the view of the rear-view
mrror is conpletely unobstructed. You said that,
ri ght?

A | will read the opinion nunber 10.
Is that what you are tal king about?

Q | amnot. | amjust focusing on
the |l ast portion of the | ast sentence.

A Ckay, all right. And, again,
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based upon the definition in OSHA of obstructed
Vi ew - -

Q Yes.

A -- it is not an obstructed view,
because it is not conpletely obstructed.

Q Ckay. And based -- | understand
that, thank you for that testinony.

And, based on this phrase and your
sentence there is no obstructed view since the
view of the rear-view mrror is conpletely
unobstructed -- Do you see that in there, you
wote that?

A Yes.

Q So, basically what you are sayi ng
is as long as you can see the mrror, then there
IS no obstructed view, is that right?

MR, SAI A (bjection. Asked and

answer ed.

A (bstructed i n accordance wth the
definition of OSHA, that is correct.

Q So we have what we're going to
call -- we're going to nunber these pages on
Desch- 8.

So, first one we're going to call

It page one, which we've witten that in a
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rect angul ar box in the upper right-hand corner
picture of it.

Do you see that?

A Yes.

Q And then we're going to now do
page 2. And we've witten that in the upper
ri ght-hand corner of the second page of Desch-8
exhi bit.

Do you see that?

A Yes.

MR, CLARK: Can you pl ease j ust
read back his answer to the | ast question
and answer, the previous one?

(Read back. ..

"QUESTI ON: Okay. And based --
| understand that, thank you for that
t esti nony.

And, based on this phrase and
your sentence there is no obstructed view
since the view of the rear-view mrror is
conpl etely unobstructed -- Do you see
that in there, you wote that?

" ANSVER: Yes.

"QUESTI ON: So, basically what

you are saying is as long as you can see
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the mrror, then there is no obstructed
view, is that right?

"MR. SAl A: (Objection. Asked
and answer ed.

"ANSWER: (Obstructed in
accordance with the definition of GOSHA,

that is correct.")

* * *
Q So, let's outline the mrror, and
we'll use a red pen to do that, okay? |Is this the

mrror we're tal king about?

A Yes.
Q And it goes to about here, right?
A | would say so.
Q Then we cone back here, right?
A Yes.
Q So that is the mrror in red,
ri ght?
A Yes.
Q By the way, it | ooks |ike | ooking

in the mrror that there is sone |ighting
interference fromjob site lighting; do you see
t hat ?

MR. SAI A: (Qbj ecti on.

A. | don't know what it is from
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Coul d be flash photography for all | know.

Q In any event, we've outlined the
rear-view mrror in red, correct?

A Yes.

Q Ckay. So, now we're going to
bl ock everything out with a brown marker.
Everything is bl ocked out of the rear-view w ndow.
Do you see | amblocking it out wth a brown
mar ker ?

A Yes.

MR. SAI A Note ny objection.

Q And we cone all the way through.

And now, with the black marker | have bl ocked

everything out except the mrror. Correct?

A Yes.

Q So the only -- so the mrror is
still clearly visible, right?

A Yes.

Q But everything el se out of the

rear-view w ndow i s bl ocked out, right?
MR. SAIA: Note ny objection to
this entire |ine.
A Yes.
MR. SAI A The attorney has

nodi fied a particul ar phot ograph.
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Q So, based upon your testinony,
page two of Desch-8, would still be considered an
unobstructed view, correct?

A Correct. And you say, ny
definition. It is not ny definition. It is
OSHA' s definition.

Q Well, it is your understandi ng or
interpretation of OSHA's definition, correct?

A It is mne. It should be yours
and it should be anybody that reads the definition
to understand that it has to be conpletely
obstructed. As the exanple | gave, if | put a
pi ece of plywood over the entire back of that
vehicle, it would be an obstructed view, but that
s not the case.

Q And only under that circunstance
in your view does OSHA nandate a spotter or backup

alarm correct?

A. Correct.
Q Ckay. |Is that safe?
A. | s what safe?

MR, SAI A: (bjection.
Q That interpretation you just gave.
MR. SAI A: (Qbj ecti on.

Q Is that safe?
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MR, SAI A (Qbj ecti on.
A Absol utely it is safe. Do you
t hi nk backing up in the parking |ot of your | ocal
Shop Rite is unsafe?

Al'l you have is your rear-view
mrror and your head to turn, and if you think
that is unsafe, then everybody that ever backs
their vehicle up woul d be unsafe.

Q Is, when you said | back up and

that is what | have, does that apply to you as

well, that is all you have?
A Ever ybody.
Q All right. Wat car do you take

when you ordinarily go shoppi ng?

A | take nmy Toyota Sequoi a.

Q What year is it?

A | believe, again, |I think it is a
2016.

Q Ckay, does that have a back-up
camer a?

A No. Yes, it does, | do have a
canera in that. Cane with the vehicle.

Q And it also has a proximty
war ni ng sensor as well, you get close to sonething
it wll start beeping fast?
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A It does.

MR SAIA: Want to ask ne that
question?

Q And your Ford F250 with the
Reading utility body, has the backup al arm
correct?

A W installed it, that is correct.
It didn't cone with it.

Q And did it, didit, do you feel it
Is safer with that than without it?

MR. SAI A (bjection, you can
answer .

A It is safer for an operator to at
| east give audible warning if there is a person
behind it. But it is not safer to back up,
because | personally have experienced where a
back-up al arm woul d do nothing to prevent a driver
fromrunning into an object.

Q Do you think that that audi ble
warning is a good thing for someone who nmay be
st andi ng behi nd the vehicl e?

MR, SAI A: (bjection.

A It could be, although, again, 1|'ve

given you indication where | know that audi bl e

war ni ngs have been avail abl e, and yet backup
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accidents still occur.
| think that is one of the
referenced materials that one of your experts
used, he cited the studies that have been done
where it didn't matter that there was a back-up
alarm Workers were still run over.
| nmean, there is a | ot of other
t hi ngs that happen on a construction site. There
is other vehicles that have backup alarns that are
beeping. There is roadway traffic. So, there is
no guarantee that a back-up al arm woul d have given
any warning to M. Silva that this pickup truck
was backi ng.
Q What did it cost you to put that
backup al arm on there approxi matel y?
MR, SAI A: (bjection.
A | have no idea.
Q It certainly was not cost
prohi bitive, correct?
MR. SAI A: (Qbj ecti on.
A | don't have -- | told you, |
don't know what it cost us.
Q But it wasn't cost prohibitive to
you, right?
MR. SAI A: (Qbj ecti on.
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A Vll, if it was cost prohibitive
then there wouldn't be a back-up alarm | agree
with that.

Q Yeah, that is what | am getting

at. And why did you install it again? You
testified to that already, | just forget what you
sai d.
MR. SAI A: (bj ection, asked and
answer ed.

A | think it is helpful to alert
peopl e that may be behind ny vehicle that the
pi ckup truck is in the process of backing.

Q And that is a benefit potentially
to those peopl e?

A Sur e.

Q Shoul d Joao Silva have had that
benefit on the day of the incident, the benefit of
a back-up alarmli ke you provided on your own Ford
F250 Reading utility body pickup truck?

MR. SAI A: (Qbj ecti on.

A What do you nean shoul d have?
Shoul d have, could have, woul d have, did have, was
required to have? Wich -- what do you nean
shoul d have?

Q VWll, | nean, let's just step
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back. | nmean, that is the essence of the case,
ri ght?

A It is.

Q So you are having trouble

answeri ng that one?

A No, there is no requirenent that
there be a back-up alarm So therefore, what do
you nean by shoul d have?

Q Let nme ask you a question. Wen
you cone to trial in this case and you got eight
jury nenbers there, right, and you get up and say
no backup alarm didn't need it, etcetera,
etcetera, and how are you going to testify wth a
straight face on that one gi ven Desch-13?

MR, SAI A (bjection, don't
answer. Ask hima real question, Jerry.

Q Let nme ask you a question. Are you
gl ad that your counsel has directed you not to
answer that? | nean, you've been doing this for
30 years or so, | think you said, sone six
t housand cases. Right?

A Yes.

Q Do you think you need counsel's
assi stance and do you feel nore confortable that

he directed you not to answer that?
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M5. SAI A (Qbjection, don't
answer. Ask hima real question, Jerry.

MR, CLARK: | think they're
both real questions. | think a | ot of
peopl e woul d want to know the answer to
that, but that is okay.

MR, SAI A: You can ask hi m what
the basis of his opinion is. You can't
ask himinsane questions as it relates to
what he thinks the attorney may think,
and whether or not it is a good idea or
bad i dea to have a question |like that.

MR CLARK: | didn't ask him

what the attorney thinks.

Q How can you reconcile the two?
A What two?
Q You com ng to court and sayi ng no

backup al arm needed, didn't need it, not required,
you know, and Desch-13.

| nmean, you basically have the
sanme truck and you have a back-up alarmon it that
no one required you to put on, you did it because
it was the prudent thing to do.

MR, SAI A Objection. You can

answer.
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A Jacobs had a back-up al arm on
their vehicles, prudent thing to do. They were,
t hey were concerned. ..

Q Agr eed

A Ckay, but what does it have to do
with Conti? They have no responsibility for
Conti's operations, construction, workers, or
anything relating to their processing this job.
This job has been given to them by the New Jersey
Tur npi ke Adm nistration. They are to follow the
contract.

There was not hing, nothing in the
contract that required that Conti have a back-up
alarm and there is nothing that would say that it
was Jacobs' responsibility to nake sure that Conti
had backup al arnms for their trucks.

Q You know, | had a whole |ine of
questioni ng about that, where |I was going to go
t hrough everything that disputes that.

But, the reason | amnot going to
do it is because that is the principles and
practices of construction safety nmanagenent for
whi ch you already testified you are not an expert
in.

So, | think it wll be wasting al
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our tinme to go down and do that.
MR. SAI A: Fine, no question.
THE W TNESS: No, | am not
answeri ng.

Q And the principal, that is where
you have an owner and you have |i ke a project
manager, and a constructi on general contractor and
subcontractors, and there is all kinds of rules
and standards about the principles and practices
of construction safety managenent, which, for the
nost part have nothing to do with contracts; it is
all inthe, it is in the standards, the National
Associ ati on of Honme Buil ders, and the Nati onal
Safety Council, Anerican Society of Safety
Engi neers, Associ ated General Contractors of
Anerica, OSHA. That all discusses what a
contractor |like Conti can and should do by way of
trying to make job sites in New Jersey safer.

A | agree.

MR. SAI A: No questi on.
MR CLARK: AIl right, | neant
to say Jacobs in that previous question.
Of the record.
(Pause.)

MR. CLARK: Peter, do you have
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any questions?
MR, BOUTON: | do not.
(Pause.)

Q Bar bosa testified he never saw
him right, or couldn't see hinf

A Not that he couldn't see him He
said he never saw him

MR. SAI A (Qbj ecti on.

A He coul d have seen himif he
| ooked for him He could have seen himif he got
out of his truck and wal ked around |i ke he said he
di d.

Q You said on page 16 of your report
that the incident report lists the i nmedi ate cause
of the incident to be, in nunber 2 you said, there
was an operational |ight tower approximtely 50
yards fromthe scene of the incident facing north,
whi ch Barbosa states in addition to the traffic
was shining in his mrrors as he backed up maki ng
it difficult to see behind him

A Correct.

Q Woul dn't that al so be consi dered
an obstruction, that light --

MR. SAI A: (Qbj ecti on.
Q -- that lighting issue?
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A VWll, again, | think you have to
go back to the actual accident scene. | think if
you asked M. Silva, he said he didn't think the
i ghts were on.

So, | don't know where you are --
| mean, does M. Barbosa try to cone up wth
reasons why he ran over a fell ow co-worker, and
say, well, the lights were in ny eyes, or the
lights were affecting ne?

It is possible he could have said
that. He's trying to justify why he just ran over
a co-worker.

But M. Silva, when you ask him
were the lights on, the tower lights, were they
affecting you? He said, no, as far as | renenber.
Il will go back and | ook at his deposition. But I
am pretty sure you asked hi mor sonebody asked hi m
t hat questi on.

Q But . . .

A You t hought the lights in the
tower were off at the tine of the accident, page
96 of his deposition.

Q But you know he's got like a
severe head injury, you know that?

M5. SAI A (Qbj ection.
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A Ckay.
MR. SAI A (Qbj ection.
Q Ckay?
A Sur e.
MR. SAIA: Are you saying that
your client is inconpetent to testify?
Q And secondly, you saw the scene
phot os which show the light tower is on, right?
MR SAI A: (bjection.
A Isn't that light tower in front of
t he truck?
Q Well, that one is.
A Well, where is the one that shows
t he ones in back?
Q Well, it wouldn't be this photo
because that is show ng that way.
A Well, show ne a picture that shows
the light towers in back.
Q Ckay. How about in the photo
nunmber 3, the light in the rear-view mrror?
MR, SAI A: (bjection.
A You nean the one that could be the
flash fromthe canera that they took the picture
fronf

Q So, are you saying there is no
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| i ght tower behind the vehicle?
MR. SAI A (Qbj ection.

A | don't know that there is or
isn't. But | can only tell you that one person who
was driving the truck said that the lights
affected his visibility. One person who was
struck by the truck said he didn't think the |ight
towers were on. And you can't show ne a photo that
shows that there were light towers that may have
obstructed his visibility.

Q Ckay, but the question though, is,
if light towers or lighting was obstructing his
visibility, wouldn't that be considered an
obstructi on under OSHA?

A No.

Q What about the letter of
interpretation that says in fact |lighting, job

site lighting is an obstruction --

A It could be.
Q -- or lighting.
A It could be. But when you are

t al ki ng about an obstruction, you are talking
about a physical obstruction.
Lighting can be disabling. | am

driving down the road, sonebody has got their high
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beans on. That's disabled ny vision, it is a
disabling light, it is not an obstruction.
Q But doesn't OSHA i ncl ude poor job

site |lighting?

A As, what ?

Q As an obstructi on.

A Let ne see what you are talking
about and it wll determ ne whether poor job site

| i ghting can be an obstruction in accordance with
their definition.

Q VWll, | know counsel ...

A Which is total conmplete inability

to see. Total and conpl ete.

Q Under your understandi ng of OSHA?
A Under their definition.
Q Got it.

And of course it doesn't say total

and conpl ete anywhere in the OSHA definition, does

it?

A Overall. They use the word
overal | .

Q In the OSHA definition?

A Yes.

Q No. That is in the other...

A Ch, that is ANSI, that is ANSI.
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Q Ckay. So anyway we have Conti 2873
whi ch shows the rear light tower. Do you see the
one behind the vehicle and the one in the front in
t hat di agr anf?

A That |ight tower over there would
not obstruct the vision of a driver who is | ooking
in this direction. That is off to his left. You
woul dn't even be able to see that |ight tower in
that rear-view mrror.

Q But there is a thing of a, a shiny
t hing going there. Wiich would clearly go to the

rear-view mrror.

A | don't agree.
Q Ckay. If you're like running this
job and -- would you have done anyt hi ng

differently by way of safety to prevent needl ess
i njury and death to workers on the job site --
MR. SAI A (Qbj ecti on.
Q -- Vvis-a-vis use of trucks?

MR. SAI A: (Qbj ecti on.

A You nean if | was Conti running
t he j ob?
Q If you were anyone running the
j ob.
A Wll, Conti, Conti is running the
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job. So, if I were Conti, what would | have done?
I woul d have done everything | think they did do,
whi ch is they have these safety neetings on a
regul ar basis, they try to identify things that
could be potential hazards. They have publi shed
things that tell their drivers what to do so as
not to have backup accidents. If you can't see,
get a flagman, get a flagger. |If you can't see,
nmove your head around, do sonething. You can't
back into a blind area. GCkay, they did all that.
Q Wiy do you say Conti was running

the job when there is, for exanple, the expression
of interest docunent on this job Exhibit Qto our
noti on papers in Hurlihy-1, that says, we are
cogni zant that this project will require field
supervi sion on an around-the-cl ock basis on
certain nights and weekends. And where Jacobs
talks in detail about how it is going to oversee,
manage t he j ob.

MR. SAI A: (Qbj ecti on.

A They' re not overseei ng, nanagi ng

Conti. They are not allowed to oversee or nanage
Conti .

They are allowed to nake sure that

Conti follows the plans and specifications.
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If there is a problemw th what

Is doing, they have the right to tell Conti

you are not perform ng your contract in accordance

wth
absol

Cont i

t he plans and specifications. They have
utely no right or responsibility to tel
how to process and run this job.

Q Ckay. Well, I amnot going to

bi cker with you on that. The testinony in the

records clearly do not support that statenent, but

t hat

i s okay.

MR. SAI A: No question, no
questi on.

MR. CLARK: They don't. They
don't support that statenent. | could go
t hrough and summarize it all, but just

read our statenent of facts and you w |l
see it.

It's got pin cites to the
record and quotes from both Conti people
and Jacobs' people that clearly says
Jacobs is running the job and can tel
Conti what to do.

MR. SAI A: No question.
Respectful Iy di sagree.

MR CLARK: In fact, in fact
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Barbosa testified that the Jacobs’
personnel would regularly cone and tel
them what to do on various things, nopst
inmportantly vis-a-vis safety issues. But
that deals with the whole...

MR SAIA: Jerry, note ny
objection to the speech. W're here for
questi on.

MR. CLARK: That deals with the
whol e principles and practices of
construction saf ety nmanagenent i ssue.

Q Do you di spute that operationa
i ght towers and nort hbound turnpi ke traffic was
shining in his mrrors as he backed up, naking it
difficult to see behind him do you dispute that
or you just don't know either way?

MR, SAI A: (bjection.

A | don't see any evidence that it
was, that is correct.

Q How about the incident report and
t he statenent from Barbosa in those reports that
said that?

MS. SAI A (bjection, asked and
answer ed.

A. That said, what? That his vision
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was obstructed by light towers? O that there were
light towers in the area?
Q That said exactly what you wote
on page 16 in your report, that the light tower 50
yards away and the northbound turnpi ke traffic was
shining in his mrrors as he backed up, naking it
difficult to see behind him
A That is...
MR. SAIA: bjection, that is
not M. Barbosa's statenent.
A No, that is not M. Barbosa's
st at enent .
Q Do you dispute that that is in
fact what happened?
So, let me ask you a question.
So, when we want to say he was struck in the
m ddl e, there is plenty of evidence of that and
you don't say that is not Purificacao's statenent,
and that is not... You just say it is in there so
It nust be true. Because you think it hel ps you.
But, when we go to sonething el se,
li ke that there was an obstruction from shining
light towers, you are like, well, that is not a
statenent, he didn't say that. Wiy is that?
MR. SAI A: (Qbj ecti on.
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Q What is up wth that disconnect
t here?
A Well, here is the disconnect.

Are you going to allow your client
to tal k about the fact that he didn't think that
there were lights that would be obstructing the
view of the driver? He didn't think they were on?
Now, the fact that there are lights and the lights
are on a tower, and they are up at this el evation,
much hi gher than the truck; do you think really
that that is going to shine in a rear-view mrror
obstructing his vision of a pedestrian? Seriously.

Q Wll, | amnot sure. But when you
| ook at, when you | ook at, when you | ook at
Desch-8, page 1 and 2, | think it is quite clear
that there is lights shining through that
rear-view mrror. | nean, you can see right in
t he phot o.

MR. SAI A Note ny objection.

A You know, it woul d have been great
I f sonmebody woul d have taken a picture frominside
the driver's position to see if you could see
sonebody in the back. But they didn't.

But I wll tell you, in ny opinion

there is no way that a |ight tower would have
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shined into that mrror and obstructed

M. Barbosa's ability to see M. Silva in his
rear-view mrror. And certainly wouldn't have
obstructed his ability to see himif he sinply

turned his head around and | ooked out the rear

W ndow.

Q | don't have any ot her questions
at this tinme, | think I amgood for now, unless...
* x

EXAM NATI ON
BY MR SAl A
Q A coupl e questions for you, sir.

Start off wth, are you a Licensed Professional
Engi neer in the State of New Jersey?

A Yes.

Q Are you a Licensed Professional
Engi neer in the State of New York?

A Yes.

Q Li censed Professional Engineer in
the State of Pennsyl vani a?

A Yes.

Q Li censed Prof essional Engineer in
the State of Chio?

A Yes.

Q Are you a forner construction
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official?

A Yes.

Q Are you a nenber of the Institute
of Transportati on Engi neers?

A Yes.

Q Are you a nmenber of the Nationa
Soci ety of Professional Engi neers?

A Yes.

Q As part of being a professiona
engi neer, and in addition you are al so an acci dent
reconstructi oni st; correct?

A Yes.

Q As part of being an acci dent
reconstructioni st and bei ng a Professional
Engi neer as well, in determ ning cause of an
acci dent, how an acci dent occurred and what
factors lead to an accident, isn't one of the nost
I mportant things for you to first learn is to how
t he accident actually occurred before placing
bl ane?

A Well, clearly the intent is to
gat her as much i nformati on about the occurrence,
not only as it would relate to the drivers and
pedestrian in this case, but also as it would

relate to the environnment in which they were

FrontinoReporting, LLC
www.frontinor eporting.com - 800 831-6637




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

122

wor ki ng.

So, yes, that information of
course since we weren't there, the accident
happened in 2013, we only were engaged recently in
this assignnent, we would have to rely upon nuch
of the discovery that has been exchanged.

But accident reconstruction is
sort of like putting a puzzle together, you have
as nmany pieces as you possibly can and then you
attenpt to offer opinions relating to different
questi ons that nmay be asked.

Q And as it relates to this matter
once you' ve made, concluded as relates to the
acci dent reconstructioni st, how the acci dent
occurred, do you then further go on to |l ook at the
responsibilities of the various parties in this
matter?

A Yes.

Q And as part of that, you review
anong ot her things the New Jersey Turnpi ke's
contract with the defendant Jacobs?

A Correct.

Q And as part of that did you review
the New Jersey Turnpi ke Authority's construction

manual ?
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A Yes.

Q And as part of the review of that,
did you observe the fact that under the ternms and
conditions of the contract that the New Jersey
Tur npi ke Authority had with Jacobs, that the
contractor, Conti, was solely responsible for
safety?

A Il will only qualify the answer by
sayi ng when you say solely, it certainly was their
primary responsibility for safety.

But, as we've said before, Jacobs
or NIOSH*, or any individual that was on that job
site who observed an unsafe act, had the
responsibility to bring it to the attenti on of
whonever, that there was an unsafe act. So that
s just normal.

It's sort of like you are driving
down the road and you see an accident, you have a
responsibility to stop and offer assi stance.

It's the sanme thing with safety,
so, yeah, that was there, they had that ability
but it was not their responsibility.

Q So that if you -- so what you are
saying is that if Jacobs actually observed in this

particul ar case soneone driving, for exanple,
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W t hout headlights on, would that be an i ssue?

A That is a good exanple, yes.

Q And is that responsibility that
you' ve just described, that is both an OSHA
requi rement and State requirenents as well,
correct, as a Professional Engi neer?

A Yes.

Q And that is actually captured in
t he New Jersey Construction Manual, which states,
job safety is solely the responsibility of the
contractor; the engineer should rem nd the
contractor whenever it appears that safety has
been overl ooked. However, it is not the intent --
however, it is not intended to shift that
responsibility to the engineer at any tine.

Dd | read that correctly?

A Yes.

Q Ckay. Did you see any information
in any of the material that you reviewed that any
enpl oyee of Jacobs actually saw t he acci dent?

A | did not see any material that
woul d i ndi cate that a Jacobs enpl oyee saw t he
acci dent.

MR, SAIA: Jerry, these are al

t he exhi bits?
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MR CLARK: Not all of them

3

SAIA: | need the exhibits.

MR. CLARK: Do you know whi ch

ones?

MR SAIA: Well, | would like

to see all of them

MR. CLARK: Those are the ones
we mar ked today. These are --

MR. SAI A: This does not
include his report that I am |l ooking for
that was actually in his file. | think
-- oh, here it is.

Q M. Desch, you were shown what's
been marked as Desch-9 for identification, which
is the State Police Investigation Report. And
M. dark asked you questions about this, pointing
out that there was interviews apparently by the
State Police of both M. Barbosa and
M. Purificacao -- how do you pronounce his nane?
Puri fi cacao.

Let nme just take a little closer
| ook at this docunent and particularly the first
page; and do you see where it says the police
officers actually interviewed M. Silva?

A. Yes.
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Q And t here was an act ual
I nformati on apparently set forth in the report
t hat was obtained from M. Silva?

A Yes.

Q In particular, M. Silva told the
police officer at page three of six that he was
finishing his shift and was asked to clean up a
portion of the construction site along the roadway
pi cki ng up debri s.

A Yes.

Q And it says, as he was wal ki ng
sout hbound he heard a slight noise closing in on
hi m

A Yes.

Q And suddenly being struck by the
back of the truck.

A Yes.

Q And that he states that he grabbed
the rear of the bunmper and |l ost his grip.

A Yes.

Q And that is actually a statenent
that M. Silva actually gave the police officer,
correct, upon this docunent?

A Yes, that is correct.

Q And in addition to that, the
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police officer reports on page 5 he's talking
about M. Silva stopping for -- to light a
cigarette.

Based upon your review of the
police report now, does that indicate that that
I nformati on was obtained fromM. Silva hinsel f?

MR. CLARK: (bj ection, doesn't

i ndi cate that.

A No, it doesn't indicate that.

Q The statenent says, as he did he
heard sonet hi ng com ng towards him Anyone el se,
either M. Barbosa or M. --

A Pedr o.

Q -- Pedro, could they have
det erm ned what he heard other than M. Silva
hi nsel f?

A No, but the lighting of the
cigarette Pedro would have had the ability to see
t hat .

Q But there is no question about the
fact that within the direct section of the police
report attributed to M. Silva, he stated that he
heard the noi se comng on him that he was struck
by the back of the truck.

A Yes.
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Q Now, let's talk a little bit about
line of sight. As it relates to the OSHA
requi rement, would it not be true based upon
what's been marked as Desch-8, page two, M. dark
bl acked out the rest of the window But you can
see the mrror itself. Based upon |line of sight,
because you can see the mrror itself, would the
driver then be able to see behind hinf

A Through the mrror, yes.

Q Ckay. And as it relates to |ine of
sight as you indicated, would al nost be like a
W ndow, that if the w ndow was far away from you
t he wi ndow woul d obstruct your view, but if you
are close up it does not?

A | think that is a fair statenent.

Q And as it relates to the -- your
analysis as it relates to this matter and the line
of sight, it is your opinion that there is no
obstructi on because M. Barbosa was | ooking in the
mrror could see behind him Correct?

A He coul d.

Q And, in addition to not only using
the mrror, M. Barbosa would be able to turn
around and actually | ook through the back of the

w ndow, correct?
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A Yes.

Q And when M. Barbosa, if he did
turn around, his face would be, what, about two,
three inches fromthe mrror, the wi ndow itsel f?

A | woul d suspect that is a
reasonabl e estimate, yes.

Q And there was side-view nmrrors on
t he vehicle as well?

A Yes.

Q And woul d that show the rear
portion of the vehicle at certain points?

A Not directly behind the vehicle,
no. Of to the left or right side.

Q As it relates to M. Barbosa's
testi nony, do you recall whether he testified that
he actually turned his head to | ook behi nd?

A | know he said that he actually
got out and he wal ked around the vehicle. But I
don't renenber if he said he turned his head. |
am | ooking for that right now.

He said there was no spotter used
because he could see well behind himand there was
not hi ng bl ocking his view to back up. He | ooked
behind to see if M. Silva and ot her workers were

in his path of travel as he was backing up and did
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not see him

Q Ckay. As it relates to --

A He was looking in his mrrors is
what he said. The tire did not block his view
because he was |l ooking in his mrrors.

So, he clearly did not turn his
head around and | ook out the w ndow as far as |
can tell.

Q As it relates to making a
determ nation as to what view the individual has,
you woul d have to be in the sane position that
t hat individual was at the tine of the accident,
correct?

A Yes.

Q Because you, as you've testified
to, you can nove your head, you can nove your body
to get different views of sight. Correct?

A Yes.

Q And as it relates to this, did you
see any testinony fromanyone who testified other
than M. Barbosa as to what M. Barbosa actually
coul d see?

A No.

Q And so the only testinony that we

have in this case as to line of sight, is what M.

FrontinoReporting, LLC
www.frontinor eporting.com - 800 831-6637




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

131

Bar bosa testified to and that is that he had an
unobstructed vi ew?

A Yes.

Q As it relates to those |ight
towers, you know, what are they, 50 feet up or
sonet hi ng?

A Depends upon the hei ght that they
want -- | don't think 50 feet is required. They're
probably | ess than that. They m ght be as high as
a tel ephone pole which is 40. But | would say
t hey' re probably around 30 feet high.

Q And based upon the 30 feet high,

t hat woul d not be bl ocking or creating a view that
woul d be obstructed?

A Not in my opinion, no.

Q And as it relates to the position
of M. Barbosa when he was found according to the
police report, he was found under the truck wth
hi s head and upper body bei ng wedged between the
right side leaf spring, and the right rear tire.

Have you seen any photographs or
any ot her docunentation that indicates that that
I's incorrect other than sonme draw ngs?

A No.

Q And the police report goes on
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And this is, states that, Pedro then safely
stabilized Joao's neck and body and | owered himto
t he ground taki ng about 30 seconds before Joao
cane to and asked Pedro for help.

Dd | read that correctly?

A Yes.

Q So to the best of your know edge
based upon your review of all the docunentation
here, was M. Silva noved after the truck cane to
a stop and prior to the police officers arriving?

A Yes.

Q And as part of this matter and
other matters that you ve dealt wth, are you
often required to refer to both the ANSI standards
and OSHA standards in determ ning, for exanple, in
this case whether or not a back-up al arm was
requi red?

MR. CLARK: (bjection to the
form of the question.

| nmean, he's already testified
he's not an OSHA expert, doesn't rely on
OSHA in crash reconstructi on cases. And
t he way the question was phrased, was do
you regularly in the past rely on OSHA

As, for exanple, in this case it doesn't
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make any sense and it doesn't -- it is
not a fair reflection of what he already
testified to.

A When it cones to accidents that
occur in work zones, yes.

Q And while you don't hold yourself
out generally as an OSHA expert, have you
testified and provided opinions as it relates to
an accident -- in notor vehicle accidents, as
relates to in the construction field what happens,
as to what applicable standards apply under OSHA?

MR. CLARK: Note ny objection.

If that is the case, | amdefinitely
going to be asking for those reports
because | don't think he testified to
t hat .

A. I, I think relating to testi nony,
| don't recall any cases where | have testified.
There nmay be. But | just don't recall any.

But we've witten other
reconstruction reports that have di scussed sone of
the requirements of OSHA or ANSI or a contract or
ot her docunments that would require a particul ar
entity to follow up, prescribe norm and then

whet her the |lack of or the conpliance with of that
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norm had anything to do with the accident. So I
can recall cases like that, but | don't know about
t esti nony.
Q As part of your work as an
acci dent reconstructionist, you are required at
times to cite to in your reports in your opinions
as relates to OSHA standards and ANSI standards?
A Yes.
MR. CLARK: (bjection to the
form because it's not qualified by a
court based on a report; it is based on
testinony. He said there is no testinony
he recalls.
Q You are a Licensed Professiona
Engi neer, correct?
A That is correct.
Q And as part of your work in the
past 30 years in doing accident reconstructions
I ncludi ng doing work as it relates to accidents
that occurred in a work zone, you have becone
famliar at least in part with the requirenents of
backup al arnms?
A Yes.
Q And as it relates to your review

in this matter as has been testified to by
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virtually every one, defendants, OSHA does not
require a back-up alarmon the pickup truck in
question, correct?
A OSHA does not require, the
Tur npi ke Authority do not require, Jacobs did not
require. And up until the tinme of the accident, |
don't believe Conti required. But they did
install them after the accident.
MR SAIA: Is that an
obj ecti on, Pete?
MR, BOUTON: Say that again?
MR SAIA: | said, was that an
obj ecti on by you?
(Pause.)

* * %

MR CLARK: \Were shall

begi n?
* ok x
EXAM NATI ON
BY MR CLARK:
Q So, you had sai d sonethi ng about

he grabbed the trailer hitch, but the police
report that counsel read said he grabbed the rear
bumper.

A. Well, one of the docunents that we
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t al ked about, and let the record refl ect that
there is somewhere where they said he grabbed the
hitch, so. | don't recall where it was.

Q But the police report that counse
just read to you, says he grabbed the rear bunper.
Do you renenber that?

MR, SAI A (Qbj ecti on.

A VWll, only to the extent that the
hitch is nmounted on the rear bunper. | don't know
if it excludes the fact that he grabbed the hitch.

Q And the bunper is -- part of the
burmper is behind the right rear passenger tire,
ri ght?

A The bunper extends the entire
wi dth of the vehicle fromleft to right, right to
left. It of course enconpasses both |eft and
right rear tires.

Q You read in there that Barbosa was
able to see behind him Do you renenber that when

counsel asked you about that?

A Yes.

Q What was he able to see behind
hi nf

A VWll, his testinony, he was able

to see clearly anything behind himincluding
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wor ker s.

Q So then why did he hit the worker
if he had a cl ear view behind hinf

A Because he wasn't | ooki ng.

Q Was he nmad at the worker for
sonet hi ng?

A | think he was inattentive.

Q Yeah, but you read on page 23 of
your report, that he was | ooki ng behind, he had a
clear view, but he hit the guy anyway.

So, was he trying to hit himor
sonet hi ng doesn't nmake sense there, right?
MR. SAI A (Qbj ection.

A It doesn't nake sense. \What
doesn't nake sense is if he was | ooki ng behind
him he woul d have seen the worker. So, | guess
he wasn't | ooki ng behind him

Q VWll, what if he was | ooking
behi nd hi m but he couldn't see through the tools
| i ke you testified to earlier, how the shafts and
t he handl e woul d be bl ocking the view out the
back?

MR, SAI A: (bjection,
m sconstrues his testinony.

A. | don't believe | said that the
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t ool s woul d have obstructed his view of the worker
st andi ng behi nd his vehicle.

Q You said on page 23 of your
report, summari zed his deposition, he | ooked
behind to see if M. Silva and the other workers
were in his path of travel as he was backi ng up
and did not see M. Silva.

Do you renenber that in there?

A Yes.

Q So, then, how did he hit hinP If
that is true, how did he hit hinf

A VWll, who says that is true?

MR. SAI A (Qbj ection.

Q Are you calling Barbosa a liar?

A That is not a liar.

Q Ckay.

A M. Barbosa just ran over a

co-worker. He also said the lights were

obstructing his ability to see.

Q God forbid that be true.
A Wll, God forbid that be true. But
Il will tell you what, if | was M. Barbosa | would

start to conme up with all kind of reasons other
than nmy own negligence as to why | just ran over

sonebody.
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Q How about if you were a hired
expert, would you conme up with all kinds of
reasons to say that it is not obstructed because
you think that mght help your client?

MR, SAI A: (bjection.

A. O your experts.

Q Even though your own truck in your
backyard has the very thing you say that wasn't
required...

MR SAI A (bjection, Jerry,
ask a real question.

A There was not one docunent, not
one docunent in these reans and reans of discovery
except for your experts that accused Jacobs of
failure to act in accordance with their contract.
Nobody.

Q Ch, they admtted that, M.
Decasas the project manager admtted that. But |et
nme ask you a questi on.

MR. SAI A: (Qbj ecti on.

Q On the spectrum of cases; and you
know t here is good cases and bad cases, you know.
So, like you wite a report in a case and you are
really stretching to give, you know. And then on

the other one, you are like, | think you were
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t al ki ng about one over the break where there was
| i ke a drunk driver or sonething, you know. And
that is on the other end of the spectrumwhere it
i S easy.
Wiere does this case fall on the
straight-face-neter spectrumin giving opinions?
MR, SAI A (Qbjection, don't
answer that.
Jerry, ask a real question.
MR, CLARK: Those are all rea
questions, but | think we all know the
obvi ous answer to it, so | don't have any
ot her, further questions.

MR. SAI A Pete, do you have

anyt hi ng?
MR. BOUTON: | do not.
MR. SAIA: W are done, thank
you.
THE W TNESS: Good.
* % *
(Pause.)
* % *
MR. CLARK: W are on the
record.

W' ve marked today Exhibits 1
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through 13. | amgoing to keep Exhibit
nunber 8 and nunber 13 and send themto
def ense counsel .

And defense counsel is going
to send us Exhibits 1 through 12 except
nunber 8, because these cone from
M. Desch's file. Thank you.

MR, SAIA: Actually what | am
going to do is | amactually putting 8
and 13 into this grouping as well,
recogni zing that they're just photocopies
of it, but that way we'll have a conpl ete
record of all the exhibits in one batch.

* % *
(WHEREUPQON, the deposition is

hereby concluded at 2:25 p.m)

* * %
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CERTI FI CaTl ON

|, Patricia A Terracciano, Certified
Short hand Reporter and Notary Public duly and
qualified in and for the State of New Jersey, do
hereby certify there cane before ne the deponent
herein, nanely JOHN A. DESCH, who was by ne duly
sworn to testify to the truth and not hi ng but the

truth concerning the matters in this cause.

| further certify that the foregoing
transcript is a true and correct transcript of ny

ori gi nal stenographic notes.

| further certify that | am neither
attorney or counsel for, nor related to or
enpl oyed by any of the parties to the action in
which this deposition is taken; and furthernore,
that | amnot a relative or enployee of any
attorney or counsel enployed by the parties hereto

or financially interested in the action.

PATRI CIl A A.  TERRACCI ANO
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