SUPERIOR COURT OF NEW _JERSES

ESSEX VIC]NAGE

50 W. MARKET STREET
ESSEX COUNTY COURTS BUILDING
NEWARK, NJ 07102
(973) 693-6470

PATRICIA K. COSTELLO . - o
N ASS[QNMENT.}'UDGE o

“December 3,2009 -

" Gerald Clark, Esq. /-
Keefe Bartels Clark, LLC. .
170 Monmouth Street
'-‘;,'_Red Bank NJ 07701

- Re: 'Cha'r,ne'ski ;v.f-.C[as,sic' .('_)p'ns'eryato'ries
Sy - | D_odk'et-No,'ESX4t55610-06_j“
. '_'__rDear Counsel ' '

T Thls matter comes before the “¢ourt - by way of a motuon for an enhanced
,',"._fcontrngent counsel fee filed by. Gerald’ Clark Esq of the law firm keefe Bartels Clark,

.- “LLC ("Keefe"). He represents plaintiffs Luiz and Janette Charneski in this matter. Since .

. the matter settled in excess of-$2, 000 000 spemﬁcally $2,520,0000, counsel for the

7 plaintiff requests ‘the. ' Court_t0: approve:, an excess counsel fee and an enhanced
. contingency fee of a fiat 33 1/3% of the entire: net settiement.” A certification in support’

~."of this motion was ‘submitted ‘by 'Gerald- Clark Esq I have con:,ldered the papers

. .submrtted and arguments of counsel :

o ln October of 2004 the ‘Garden. State Exhlblt Center in Somerset New Jersey
""was hosting a weekendtrade show that was to. take place on Ociober 234 and 241
.+ Defendant Classic Conservatortes Inc. (“Classuc) a.company which manufactures and _

T installs prefabncated SUNrooms, Was ‘scheduled to participate in {ne trade show.  In .
, i~ preparation for the trade show Classuc hired one of its mdependent contractors lsac
e _--;,_DaSlIva to erect a sunroom for dlsplay . , -

: On Oct 21 2004 Isac DaSIIva and hIS employee Lurs Charneskl began '
T _.,assembly of the. sunroom which-.consists- prlmarrly of metal framing and glass panels. -
" ¢ Luiz Charneski was’ standing on- the fourth or fifth ring of a ladder when he lost his
- balance, feli and struck his. head ‘on the: floor. He suffered serious injuries which caused . - -

“"himto be in a coma for four months He contrnues to suffer from tht after-effects of thls
accldent T '

R The Chameskrs hlred Ginarte o Dwyer & Wlnograd LLP (“G narte”) to represent
SR them in connection.with the accident. ‘Ginarte eventually concluded that there were no.
- viable causes of action, ‘Theré were no. witnesses’ to the accident and there were
‘. . varying versions of how-it occurred Addlttonally, there did not seern to be any product
- liability claims.. ‘Ginarte” notrf ed the Charneskls in July of 2006 that they would not be

SR taklng any further steps on the Charneskls behalf B L




On August 3 2006 the Chameskls met w1th Gerald Clark and requested that
Keefe pursue the matter. The’ |mpend|ng exp:ratlon of the statute of limitations caused

. Keefe to quickly lnvestlgate the accident and possible causes of action. Keefe obtained
.- an order for pre-action dlscovery which allowed them to issue subpoenas and obtain
- " -documents and test|mony prior-to filing any lawsuit. “After pre-action discovery, Keefe

.+ . determined that there. was suffi C|ent evidence ‘to flle a complaln‘ This matter was

-actlvely Ilt:gated for three years : T

The matter was settled for $2, 520 000 on September ‘lO 20( 9. Keefe now seeks

e ':-_”ﬁ.-‘}'-'approval of 33 1/3% of the entire net recovery

Contlngent fees are governed by R 1 21 7(c) WhICh prowdes :

R ln any matter where aclient's clalm for damages is basetl upon the - -
" alleged tortlous conduct of another :..'an attorney shall not contract o
for,. charge or collect a contmgent fee in ‘excess of the followmg IR
: Jimits: © ~
© (1) 33'1/3% on the first $500,000 reCOVered
- (2) 30% onthe next $500,000 recovered: -
(3) 25% on the next $500,000 recovered; -
. (4)20% on the next $500,000 recovered; and
~(5) on all amounts recovered in excess of the above app*lcatlon for S
, -:_'reasonable fee 'in accordance with the provrsrons of par agraph () -~
hereof P ISP

Co Under R ‘l 21 7(c) counsel would have recelved appro><|ma ely $714, 966 if they
'.recelved the fees allowed by Court Rule on’the first'$2,000,000 «ind 33 1/3% on the

: excess over $2,000,000, Counsel seeks 33 1/3%.flat fee which would result in a-
P recovery of approxrmately $8309, 916.; Plalntrffs consent to a ﬂat fee of 30% Wthh would

- " result ina recovery of apprommately $756 000.

R An attorney seeklng addmonal fees pursuant to R 1 21-7( ,)(5) must make an.
. " application for a determlnatton of a reasonable fee in llght of all the circumstances, R.

121 -7(f): In’ settmg a reasonable fee, a court should. consider the iactors listed in RPC '

<. 1.5(a). See Ehrlich v, Kids. of North Jersey, Inc., 338 N.d. Super, 442, 446 (App: DIv.
' -'_',"'_".,';2001) The factors are ' , : _ _ _

L f (1) the tlme and Iabor reqmred the novelty and dll"ﬁculty of the questlons o
-1 involved, and the skill requisite- to perform the legal service properly;
" (2) the likelihood, if ‘apparent to the client, that the acceptance of the -

_ particular employment will preclude other employment by the lawyer; '

" (3) thefee customanly Charged inthe: locality for S|m|lar legal servrces,

. (4) the’amount involved and-the. results’ obtamed

. (5) the time limitations imposed bythe client or by the circumy :.tances
~o. (B) the nature and length of the: professmnal relatlonshlp with the client; - -

Lo (7) the expenence reputatlon and. abmty of.. the lawyer or Iawyers
... performing the services; ; L 8

-~ (8) whether the fee |s f xed or contrngent

| BPC § 5(a>]

o



L _"T,'_:'Whlle not dlsposmve another factor: to be. consrdered is whether the chent has"
{‘consented to the addltlonal fee request. Ehrlich, supra, 338 N.J. Super. at 446.

;:'T"'_'?Z---'-.-'f'."(1)the tlme and labor requrred the . novelty and dlfﬁculty of the questlons
o '_;.mvolved and the Skl" reqursnte to perform the legal servrce properly S ‘

O Accordlng to Keefes tlme records; Mr Clark estlmates that he has personally
. devoted approximately 900" hours on' the lltlgatton over the course of three years.
e .-_"Addttnonally. John E. Keefe; Jr:, John' E Keefe, Sr., Sara Delahunt. and Richard Sciria,
... - worked for apprommately 100 hours on. this matter ~Also, paralegals and law clerks
""" “devoted approximately 100 houts of their-time; for ‘a total of 1110 hours. Counsels
request therefore equates to.a $763.56 overall hourly rate | :

T S ThlS case presented numerous hurdles and barrlers to praving liability agamst
any defendant. Both Ginarte and leerty Mutual lnsurance Compi tny mvesttgated the
-"xmatter and concluded that there was no third party llablhty

el Keefe took |mmed|ate and aggressive actlon after |n|t|ally m=et|ng the chents by '
.. ‘filing, over-objection,- a- pre-actton dlscovery order. for the puspose of identifying
.-~ potentially responsible partles Oncé Keefe accepted the Charnesk: matter, it advanced
7 “nearly $50,000 in costs. This:case involved over 20 defendants greuped into 12 sets of
~ 7. related entities. Due to-time constraints imposed by the statute of lirnitations, Keefe was
.~ .~ forced to name parties’ w1thout full knowledge of the facts. Full discovery was taken on:
.. .a number of defendants who ‘were. eventually dlsmissed from the case. The only
_'remalntng defendant was Class:c Conservatones ‘ - '

: The tradltlonal hablllty scheme present when a general contractor fails to enforce
i safety on a multi- -employer works:te was not applicable here, This situation involved an
..~ owner-renter of a trade. show booth which hired an independent contractor to assemble
- . -its - sunroom dlsplay model; Thus it .was - extremely difficult for Keefe to prove that
.. Classic even owed ‘the, plamtrff any duty Keefe “argued that despite having no
- involvement i |n ‘the actual work at the trade show faC|I|ty a duty could be imposed on
.. Classic if it was determined ‘that to’ have interfered- in the manner and means of the
e work. Additionally, though Classic was not a traditional general co: atractor in this case,
- Keefe proved Classic's busmess practlce of serving as general coniractor on other jobs.
. Keefe demonstrated that/Classic; did not comply with safety stanilards on other jobs,

= just as it had not malntalne afe - -environment in this situation. The plalntlffs were
L 'able to overcome summary judgme'nt because of thls argument

Lo The case was labor-lntenswe requmng extenswe pre—trtal Wi :>rk mcludmg motlon
pract:ce substantial. researc nd-discovery in the form of depositions and document

R requests. The case involved |ne deposmons, thlrteen experts anc seventeen motions :
" Because of its zealous: adv

ln addutlon to the Iegal_ hurdles faced by Keefe |t encountered several other_'-
‘.substantlal obstacles suc s:_-the fact that the F’Ialnt|ffs -are nen- Enghsh speaklng,




-:,-"_undocumented alrens from South Amenca Th|s led to a myrlad of problems related to
R . asserting economlc loss cla|ms such as lncome Ioss future medrcnl bills, and Irfe care
N plannlng S : DU

(2) the I|kellhood rf apparent to the. clrent that the acceptance of the partrcular
R employment w:ll preclude other employment by the lawyer , '

T Mr. Clark certlf ed that counsel would have worked on other matters dunng the
70 three year period if it did: ‘not’ accept the ‘Charneski case. This cartification does not
o state this was demonstratrvely apparent to. the. clients, but states that they were_
¢generally aware the t‘ irm was worklng hard on thelr behalf

:f:_ﬂ(3) the fee customarlly charged in the Iocallty for s:mllar legal sarvices

S The Court Rules provrde a graduated scale for the recovery of contlngent fees

" :+’under $2,000,000. The, Court. Rules, “however, -do: not permit a firm to charge for
" services performed on’ settlements in excess of $2, 000 ,000; all requests for fees on the

- amount of recovery: in_excess. of $2,000,000, as well as requests for enhanced or
- increased fees on the f xed schedule for the fi rst $2 000 OOO of a rr=covery, are subject |
I :_to court approval

o Mr Clark certlt" ies: that based on hIS knowledge and hlS lzw firm's expenence
o rworkrng on complex matters; he is familiar with. the hourly rates charged by attorneys
- and law firms in New Jersey in srmllar lrtlgatlon These rates wers instructive as to a

'/ reasonable hourly rate for Iodestar purposes.- Below are the rates Keefe utlllzes for fee
'_shlftlng and class actlon lrtlgat|on : S '

. JohnE. Keefe Jr Member -$600/hr.
o John E. Keefe, Sr Of Counsel =$650/hr. -
. ¢ Gerald E. Clark, Member - $525/hr
"7 Sarah Delahant; Associate - $350/hr.
~-Richard Sciria (former assomate) -$300/hr.,
- Paralegals- $175/hr. -
Law Clerks $168/hr

B ', ' The Supreme Court has held that the nsk assocrated with contmgency fee
- litigation is a factor to be conmdered in addition to the hourly lodestar when determining
A the reasonableness of couniselfees: Rendine . Pantzer 141 N.J, 292, 324 (1995). An
~-enhanced fee is appropnate when the ‘case is especially complx and likelihood of
- recovery is uncertain.- A large personal injury law firm and a major insurance company

- "concluded that third" party liability: did- not exist; and Keefe accepteo this matter at great
= rrsk that no fee would be collected o T

(4) the amount |nvolved and the results obtamed

R The total settlement ; ;r_ plarntrffs was’ $2 520 000 as Indl( ated above. Durrng
f«'.'medlatron the Charneskrs' Xpressed that. thelr “bottomline” numkier was $1,000,000.
> Mr. Clark certified that" “after: payment of costs liens, and enhznced counsel fees,
plalntrffs would be entrtled to $'l 130 000 The Charneskls only CG nsented to the 30%



L fatfee.

: (5) the tlme I|m|tat|ons |mposed by the cllent or by the crrcumstances

- Mr Clark certlﬂed that thrs matter requwed mtenswe wort and inherent tlme

o - limitations. - The Charneskis approached Keefe with very little time left on the statute of
L limitations. Addltronally, extensrve time was- spent W|th the plaintiffe assisting them with
. - their concerns about’ unpald ‘medical bills, ‘medical treatment, and related concems

- “about the future. The Charnesk|s gratltude and satlsfactlon wuth ieefe is reﬂected ln
: _thelr certrﬂcatron ‘ T

. (6) the nature and Iength of the professmnal relatlonshlp w1th the client
.. The attorney-client . relat:onshrp began in-August of 2006, The Charneskls
. certification reflects their disappointment. with their. relationship with Ginarte after its

'_ . failure to keep them apprlsed of. the matter and thelr gratltude to Ke xfe for keepmg them
L mformed of all developments s S '

Dunng medlatlon Keefe spec;t" cally advrsed the Charneshls that it would be

- _makmg this fee appllcatuon I anticipation of the. waltrng period assiociated with the fee

_application, Keefe has.disbursed-$1, 130,552.92-to the clients so thny would not have to

.fﬁ“.-.;"f--_'j‘,;_-rawalt the decision regardlng fees to.receive the. bulk of their award. Keefe has also pald
o the workers compensat:on Iren and Iltlgatlon fundrng Ioan that the ci ients took out, .

i ‘_-"serwces LY

Revuew of the record demonstrates the substantlal skill and time whrch were

: ' .devoted to this matter: * Mr. Clark ‘Certified that.he has served as lead counsel in

¢ IUMErous catastrophlc loss-and wrongful ‘death- cases. - Additionally, he regularly

:"--f.‘.';;represents severely: disabled" accident: and injury: cllents in meny cases including
. workplace accidents mvolvnng defective. mdustnal machines, and construction accidents

- arising from safety vrolatrons -automobile ‘and aviation accidents. The New Jersey Law -

" Journal listed Mr. Clark as alawyer who has dlstlngwshed hlmseli in its “40 Under 40"
o category SR

5'(8) whether the fee is t" xed or contmg"—‘nt

The fee was contrngent There was a def nab!e nsk in taking shis case because of
. its low probability of recovery: As set forthin the record mtensrve iabor was devoted to
_"-_thls case over a penod of three: years : e



jConcIusnon

, The |n|t|a| $2 000 000 covered as lt is by both court rule and retalner is an area .
Lein which the court feels- compelled to give the clients wishes a higher deference. In -~
- accordance with their consent to.allow a fee of 30% the caps lmpoeed by the court
L Rule after the f rst $500 000 W|II be ra|sed to 30% '

S “The fee on the excess requwes a sllghtiy dlfferent analyS|s Tae fee in that

-category was never the’ subject ‘'of-a retainer agreement and this court exercises its

« [+ discretion to award the full 33 1/3% sought-on the.award over $2,009,000. In light of all -
- of the factors dlscussed supra ‘that amount i is fair to both counsel ard the clients. '

133 1/3% of the first $500000= - $168,650
- 2. 30% of the next $500,000 = 7 -$150,000
3. 30% of the néxt $500,000= =~ _-;:-,$15o,ooo
4. 30% of the next $500,000.= .. . . $150,000
5. _ 33 1/3% of the remalnmg $520 000=". : 7'.$173,316
. . TOTAL= . $789,966 -
© 7 AnOrder s attached.
S | Very truly yours

. PATRICIA K COSTEL LO A.J.S.C.






