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. Dear c~:i~s:attercomes befo(e the GOlirt ·by way of a moUon for an enhan~ed .. ··. 

· · . · co.ntingent counsel fee filed by Gerald Clark, Esq.; of the law firm l·!.eefe Bartels Clark, 
·. LLC ("Keefe"). He represents plaintiffs ~uiz and Janette Charneski in this matter. Since 

.the matter settled in excess of.$2,000,000,c si,ecifically $2,520,0tl0, counsel for the. 
plaintiff requests the 'court to approve an e)(cesf counsel fee and an enhanced 

. contingency fee of a fiat33 1 /3% of the eriWe n,et settlement· A ce,tification in support 
of this motion was submitted by Gerald Clark, _Esq. I have considered the papers 
.submitted and arguments of counsel. · 

.- . . . ~- . . . . . . 

. . .. In October of 2004, the Garden State. Exhibit Center in Son1erset, New Jersey 
was hosting a weekend trade show that Wl:lS to take place on Oc1ober 23rd and 24th

. 

· · Defendant ClassicConservatories, Inc. ("Cla~sic".), a c,ompany whic-f1 manufactures and 
. installs prefabricated sunrooms, was schedulecl to participate in !he trade show .. In 
· preparation for the trade show, Classic· hired Orie of its independe.nt contractors, Isac 
· .. DaSilva, to erect a sun~oom for display. · · · 

. ·-. - - ': . '.. --:_·;.: 

On Oct. 21, 2004, Isac DaSilva and his employee,. Luis Charneski, began 
. assembly of the sunroom which consists primarily of metal framin[J and glass panels, 

Luiz Charneski was Stanqing on the fourth ,or fi~h rUng of a laddi:ir when he lost his 
balance, fell and struck his head.on th13 flo.or .. He.suffered serious injuries which caused 
him to be in a coma forfour months. He contintieS to suffer from thr, after-effects of this 
accident: 

. . . . . . . -· . 

. . ·•· The Charneskis hired Gjriarte O'Dwyer &Winograd, LLP ("Glnarte") to represent 
. them in connection with the ai:cidenL Gfnarte eventually concludea that there were no 
.· viable causes of action. Ttie're were no witnesses to the accidtrnt and there were . 
. varying versions of how it oc<::urred. Additionally; there did not seem to be any product 

·• liability claims. Ginartetnotified the Cnarneskis in July of 2006 tha'( they would not be 
. · · taking any_fu~her stepsQri thffCharneskis' behaif; .·•· . . . . 
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.. · OnAugust 3, doo6, the Cl1ameskis rnet with Gerald Clark and requested that 
Keefe pursue the matter. The irnpending expiiation of the statute of limitations caused 
Keefe to quickly investigate the accident and possible causes of action. Keefe obtained 

.. an order for pre-ac:tion discovery which allowed them to issue sui>poenas and obtain 
documents and testimony priorJo fil,ing any lawsuit. After pre-acth)n discovery, Keefe 
determined that there was sufficient evidence to file a complains. This matter was 
actively litigated for three Years. ' . .. . . 

· .. ·.· .... · · .. The ~atter:as settled for $2,520,000 on September 10, 2009. Keefe now seek~ 
.. approval of 331/3% of the'entire net recovery.. . . . 

: . _··.· .-- . . . -. .- ·, . . 

. C~ntingent fees are governedby R.1:21-7(c}, wl1ich provides 

.. •.· In an/rnatterwherra acHent's clair:nfor damages is b~sed upon the · 
allegedtortiotJs conduct of another : : . an attorney shall nnt contract 
for, charge; or collec:t a contingent fee in excess of thE' following 
. limits: .·. · · ·· . · . · 
(1) 33 1/3%on the first$500,000 recovered; . 

· (2) 30% ontl1e next $500,000 ree9vered; • · · 
(3) 25% on the next $500,000 rracovrared; 
(4) 20% on. the next $500,000 recovered; and 
(5) on all amounts recovered in excess ofthe above application for 
reasonable fee .in accordance with J11e provisions of paragraph (f) 
hereof 

. . Under R. 1:21-7(c), counsel would have received approximately $714,966 if they 
received the fees allowed by Court Rule on the first$2,000,000 ,md 33 1/3% on the 
excess over $2,000,000, Counsel seeks 33 1/3% flat fee whic'.1 would result in a 

· recovery of approximately $839,916. Plaintiffs consent to a flat fee of 30% which would 
.. result in a recovery of approximately $756,000. 

. . 

Anattomey seeking additionalfees pursuant to R. 1:21-7(•~}(5) must make an 
· · application for a determinatiori of a reasonable fee in light of all the circumstances. R. 

1:21-7(f), In setting a reasonable fee, a court should consider the iactors listed in RPC 
1.5(a). See Ehrlich v. Kids of North jersey, Inc., 338. N.J. Super. 442, 446 (App. Div. 

· • 2001 ). The fact<;>rs are: · · · · · ·· · · · · · · · · · 

.·. (1) theUme an~ laborrequired, the novelty and difficulty of the questions 
involved, and the skill requisite to perform the legal service properly; 
(2) the likelihood; if apparent to.· the client,· that .the acceptance· of the 
particular employrrieht wU( preclude other employment by the lawyer; 
(3) the fee customariiy charged in the locality for similar legal services; 
(4) the amount involved and the results obtained; . . . 
(5) the time limitations imposed bythe client or. by the circum ,tances; 

.. (6) the nature arid length bftheicprqfossional relationship with the client; 
(7) the experience; reputation, and ability of the lawyer or lawyers 

· perfomiing the services; ·· · · · . · . ·. · 
(8) whetherJhe fee isJixed or continge11t · 
[RPC f 5(a)l ·.·• ... ··. . . 
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. While not dispositive,, another factor to be. considered is whelher the client has 
.... • consented to the additiona.I fee request. Ehrlich, supra, 338 N.J. Super. at 446. 

(1) tile time and' l~bor req1,1ired, the •noir~lty and difficulty of the . question~ 
· • involved, and the skill requisite to perfor'1iJhe legal service properly · 

. Acc~~~ing t~ ~eefe'stime records, ML Clark estimates that he has personaUy 
devoted approximately 900 hows on the litigatior1 over the cOL,rse of three years. 
Additionally, John E. Keefe/Jr:, John E. Keefe,' Sr .. , Sara Delahunt and Richard Sciria, 
worked for approximately 100 hours on th.is. matter. Also, paralegals and law clerks 

. devoted approximately.100 hours oftheirtime; for'a total of 1100 hours. Counsel's 
request, therefore, equates to a $763.56 overall hourly:rate. 

Thiscase presented numerous hurdles amfbarriers to proving liability against 
··: · ·. any defendant. Both GI_D~rte a,~dliberty MutuaUn,!:iurance Comp:my investigated the 

· · matter and concluded that there was no third party.Hability. · · ·. · 

··• Keefe took imm~diate and aggressive action after initially m,3eting the clients by 
filing, over-objection, a pre-~ctiori discovery order for the purpose of identifying 
potentially responsible parties/One$ Keefe accepted the Charnesk, matter, it advanced 
nearly $50,000 in costs: Thi$ case involved over 20 defendants grouped into 12 sets of 
related entities. Due to t,ime constraints. imposed by the statute of limitations, Keefe was 
forced to name parties without fuil knowledge of the facts. Full discovery was taken on 
a number of defendants who were eventually dismissed from U1e case. The only 

. rer,naining defendaritwas Classic Conservatories: .·. 

The tradition~i iiability §(;heme present wher1 a general contractor fails to enforce 
safety on a multi-employer worksite was not applicable here. This ,,ituation involved an 

· · owner-renter of a trade show booth which hired an independent co,1tractor to assemble 
. its sunroom display modefJT,hus, :it. was extremely. difficult for t(eefe to prove that 
Classic even. owed the pl~jrit)ff any. duty. · Keefe argued that despite having· no 
involvement in the actual .work l'lt ,the tn,ide st,ovv facility, a duty c,)uld be imposed on 
Classic if it was deterr11iri,ed Othat to h?ve interfered in the manner and means of the 

·· work. Additionally, though Classic was not atraditional general contractor in this case, 
Keefe proved Classic's bµ~ihesspractice of serving as general contractor on other jobs. 

·./·Keefe demonstrated, that.Qlassic;di.d not comply with safety stanrlards on other jobs, 
· . just as it had not maintc1inEJcl''~ :ic!fe environment in this situation. The plaintiffs were 

· · •··. able to overcome summaryjudgmeritbecauSe of this argument. · · · · 

The ca~ew~s l~bor-int.erisive, requiring e)ctensive pre-trial w,:irk including motion . 
practice, substantial researc;n,,;ancl dis·covery in the form of depositions and document 

. requests. The case involved nine depositipns; thirt~en experts, and seventeen motions . 
. ··•.·, Because of its zealous advq'c~c;y; Keef$. obtain: a substantial ree,Jvery for an injured 

v.iorker where another )arge}pe,rsonaj irijury law firm and majc:,r insurance carrier 
. · .. concluded that there was nciJhirdparty liability, ..... 

. · In additio~t~ the,leg,iLhurdles faced by. Keefe;. it encountered several other 
·.substantial. obstacles. such·as·the _fact th9t'the Plaintiffs are non-English speaking, 
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. . . ·.,' . . . . . 

. < undocument:daliens,from South America. This led to a myriad of problems related to 
: asserting economic loss clai111s such as incoiTle Joss, future medicnl bills, and life care 

planning. · · · · · · 

.. -.·.·.· (2) the likelihood,. if apparerit.jo th,e clierit, that the acceptanc: e of the particular 
employment will preclude other employm~nt by fhe lawyer _ 
. -, . . . -, ,_.. . . . •, ' . 

_ Mr. Clark certified thaLcolJnsel would have worked on other matters during the 
· - three year period if it aid 11of1:1ccept'.th~ Charneski case. This c~rtification does not 

state this was demonstratfvelY appcirent to the clients, but states that they were 
generally aware the firm was working hard on their behalf.• 

' •• .• ·, ' . •,. I • ·: . •• • . _,; • 

· . (3) the fee customarily charged _in the localityJor similar legal s,~rvices 

The Court R~les provide a grai:luated sca;e for the recover/ of contingent fees 
under $2,000,000. The. Court Rules, hqweyer, do not permit a firm to charge for 
services performed ori settlements in ElXcess of$2,000;000; all requests for fees on the 
amount of recovery in .exces~ 9f $2,000,000, as well as reques:ts for enhanced or 

· increased fees on ihe fixed .schedule for th'.e first $2,000,000 of a r,3covery, are subject 
to court approval. · · · · 

. · Mr. Cl~rl< ce~ifies tha(based on his knowiedg~ ~nd his law firm's experience 
.. working on complex matters;· _he _isJa['niliar with the hourly rates charged by attorneys 

and law firms in New Jersey in llimilar litigation. These rates were instructive as to a 
reasonable hourly rate for lodesta·r purposes. Below are the rates l<eefe utilizes for fee 

.. shifting and class action litigation: - - . - . 

. _ John E. Keefe, Jr., Member" $600/hr. 
· John E. Keefe, Sr., Of CounseJ - $650/hr. · 
· Gerald E Clark, Member O $525/hr. 
Sarah Delahant, Associate ~-$350/hr. 
Richard Sciria (former associate)-$300/hr. 
Paralegals- $175/hr. . · 
Law Clerks - $168/hr. · 

The S~prerne Go~rt has held that the risk associated with contingency fee 
litigation is a factor to be con_sidered in addition to the hourly lodestar when determining 
the reasonableness of counseiJfees: Rendine v. Pantzer, 141 N.J. 292, 324 (1995). An 
enhanced fee is appropriat_e when the case is especially complnx and likelihood of 
recovery is uncertain. A large pe_rsC>11:,il fnjuryJaw firm and a major insurance company 

_ concluded that third party Hab,iHty did not exist and Keefe accepted this matter at great 
·- ·•. · risk that no fee would be coll(:lcted. · ·-

< (4) the amount involved a11dthe results obt~ined 
•., '. . . . . ·•. : •· ._'·, . ··-J., :!- • . .._ . ' . • . . ;:. •;, . • 

·• -•_. _· The total settlemer1t tor. plaintiffs Vlas $2,520'.000 as indicated above. During 
• mediation, the CharneskiS ~i,~pr~~Sed that their '.'bottom line" number was $1,000,000. 
· Mr. Clark certified that after.- payment Of costs, liens; and enhanced counsel fees, 

··•- plaintiffs would be .entitlecltq$1,130,0QO: The(~harneskis only ccnsented to the 30% 
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flat fee. · 
' ' . 

(5) the time limitatiom;Jinposed by the client <>rby the circumstances 

. Mr. ;lark cerUfi~d that tl)is matter re.q1,1ired intensive worl; and inherent ti~e 
limitations. The Charneskis apprdac;hed Keef~.with very little time left on the statute of 
limitations. Additionally, extensive time was spent with the plaintiffs assisting them with 

.. their concerns about unpaid '111edical bills, .·medical. treatment, and related concerns 
about the future. The Charneskis' gratit1,1de and satisfaction with !(eefe is reflected in 
their certification. · · · · · · .• · · ' · ·· 

(6) the natur~ ~ndl~ngth C>fthe profession~( relationship with the client 
. . The attorney-client relaUonship began Jn August of 2006. The Charneskis' 
certification reflects their disappointmentwith t.heir relationship with Ginarte after its 

. failure to keep them apprised ofthe. matter and theirgratitude to Ke~fe for keeping them 
·. informed of all developments, · · · · · 

. . .. _ -·. ,-- .. _.. . . :· .:··· .· . 

During m~diatiori, Keefe.specifically advised the C~arneskis that it would be 
making this fee application .. lrl anticipation of the wc1iting period asi~ociated with the fee 

.. application, Keefe has disbl!f$§d $1, 130,552.92Jothe clients so !hoy would not have to 
· · await the decision regarding fees to. receive the bulk oftheir award.· Keefe has also paid 
• the workers' compensation lienaridU!igaticin funding loan that the clients took out , , , 

' . ' .. . !- . ·, :· . . ,· ' ' ' ·- . -

. _··• (7) the experience, reput&tion, and. ability of the lawyer or lawyers performing the 
. . . ' -- _ .. ,;_, '. . . 

· services . . . . . . . .. · .. 

Review 0~ the record demonstrates. the substa~Ual skill and time which were 
devoted to this matter; . · Mr. Clark c;ertifiE;id that he has served as lead counsel in 
numerous catastrophic loss . and wrongful death cases. Additionally, he regularly 

····· .. represents severely disabled· agcident ancl injury. dients in mz;ny cases including 
workplace accidents involving defective industrial machines, and construction accidents 

· arising from safety violatioris, automobilE;J and aviation accidents. The New Jersey Law 
Journal listed Mr. Clark as a lawyer who has distinguished himself in its "40 Under 40" 
category. · · · 

. (8) whether the fee is fixe~ or contingEm( 

The fee w~s coritirigenl:There was a definable risk in taking :his case because of 
. its low probability ofrec:overi As set forth in the record, intensive isbor was devoted to 
· .. this case over a period ofthreeyears. · · 
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Conclusion . 

The initial $2,000,000; covered as it is t:Jy both~o~rt ruie and retainer, is an area · 
in which the court feelsicompelied to give the clients' wishes a highecr deference. In 
accordance with their cc:insent fo allow a fee of 30%, .the caps imposed by the court 
Rule after the first $500,000 Will be raised to 30%. · · 

··· The fee on the exce~s requires a slightly different analysis. The fee in that 
. · category was never the subjecfof.a retainer agreernent; and this coqrt exercises its. 

discretion to award the ft.di 33.1/3%soughton the award over $2,00Q,000. In light of all 
of the factors d_iscussed $Uprn, that amount is fair to both counsel and the clients. 

1. 331/3% of the first $5Qo,ooo = 
2. 30% of the nexi $50Q,0Q0 = 
3. 30% of the nexf$500,()Q0 ;= 

$166,650 
$150,000 
$150,000 

4. 30% of the next $500,000.= . . . . $150,000 
·. $173,316 5. 33 1/3% of the remaining $520,000= .. 

. TOTAL= · . $789,966 

An Order is attached. 

Very truly yours, 

1~/({~~ 
. PATRICIAK. COSTELLO, A.J.S.C. 
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