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SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: ESSEX COUNTY
DOCKET NO. ESX-L-7138-06

ROLANDO FERNANDES,

Plaintiff, CIVIL
ACTION
v. DEPOSITION
OF:
DAR DEVELOPMENT CO., DAR TIMOTHY J.
CONSTRUCTION CC., ABC CORP. CARLSEN,
#1-10 and JOHN DOES #1-10, P.E.
befendants,
Ko m ——— —— e X
TRANSCRTITPT of the stenographic notes

of the proceedings in the above-entitled matter as
taken by and before DEBRA A. BAPTIST, a Certified
Shorthand Reporter and Notary Public of New Jersey,
at offices of AFFILIATED ENGINEERING LABORATORIES,
777 New Durham Road, Edison, New Jersey 08817, on
Wednesday, June 16, 2010 commencing at ten-thirteen

in the forenoon.




TIMCGTHY J. CARLSEN, P.E. - 6/16/2010
Page 2 Page 4
1 1 TIMOTHY J. CARLSEN, P.E., 777 New Durham Road,
’ APPEARANCES 2 Edison, New Jersey 08817 having been sworn by the
3 3 court reporter, testified as follows:
4 KEEFE, BARTELS, CLARK, ESQS. 4
BY: GERALD H. CLARK, ESQ., 5 DIRECT EXAMINATION BY MR. CLARK:
5 170 Monmoutlh: Streel 5
Red Bank, New Jersey 07701
6 Attorneys for the Plaintiff, 7 Q  Mr. Carlsen, my name is Jerry Clark.
7 8 I'm an attorney. We've met before. 1've taken
8 E%“ﬁg?ség’g’gumﬁ’ WACHENFELD 8  your deposition before. At some point I'm going to
BY: JOSEPH K. COBUZIO, ESQ., 10 dig out that deposition and review it for this case
9 Four Gateway Cenlter 11 maybe. So you're familiar with all the deposition
10 r&?:?vgiibweg ?é’.l‘é? 07102-4070 12 rules, right?
Attorneys for the Dcfegdanl. 13 A Tam,yes. .
11 14 Q  All right. What was this project
12 15 about?
ii 16 A 1don't understand your question.
15 17 Q  That is what was the construction
16 1B project?
17 19 A That was a construction - this particular
ig 20 project was a construction of a single family
20 21 dwelling in Warren, New Jersey.
21 22 Q  And who was the owner of the
gg 23 property, property owner?
24 24 A ] believe it was a - the homeowner I believe
25 25 the name was Schwartz.
Page 3 Page 5
1 1 Q  Okay. And who was the general
2 INDEX 2 contractor hired to build the home?
EXAMINATIONS 3 A DAR Construction or Development. I've seen
3 4 the name two different ways.
. Witness Direcl Cross Redirect Recross 5 Q Do you know roughly how long it took
TIMOTHY CARLSEN, P.E. 6 to complete the project?
5 ByMrClark 4 7 A ldon'trecall.
b 8 Q  You've reviewed pictures of the
1 EXHIBITS 9 project and of the house, right?
g 10 A 1have, yes. _
No. Description Page 11 Q  All right. Based on that can you
? . . 12 estimate how long a project like this would take
10 Carlsen-! Eight pages with two color 13 roughly?
photocopies of photographs on B . .
11 £aCH PABC. ooy, 53 14 A Depends upon a lot of things but if someone
12 15 were to ask me how long it would take to build a
13 16 single family residence probably nine months to a
15 17 year.
16 18 Q  Okay. You are familiar with OSHA
17 19 regulations, correct?
i g 20 A Correct.
20 21 Q  Olkay. Now employer under QOSHA is
21 22 defined as contractor or subcontractor, correct?
gg 23 A There is a definition for employer in both
by 24 the Act and in the construction regulations defined
25 25 specifically.
Z {Pages 2 to 5)
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TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 6 Page 8
1 Q  Okay. And in that case that employer 1 place that includes insuring compliance with OSHA
2 is contractor or subcontractor, correct? 2 regulations, do you agree with that or not?
3 A Itusesthose words in some of the 3 A There are duties but they're separate and
4 definitions, yes. 4 different for both parties.
5 Q  Okay. So when they refer to employer 5 Q Do you agree that the general
& wunder the OSHA regulations that does not - thatis | © contractor and the relative tiers of subcontractors
7 not limited to the direct employer of the worker, 7 have a joint non-delegable duty te manage safety on
B thatis the worker that is actually paying the 8 the work site and enforce OSHA, do you agree or
& direct wages to the worker, would you agree with 9 disagree with that?
10 that? 10 A Again, terms like non-delegable are legal
11 A  No, it would not. 11 terns but in terms of each having responsibilities
12 Q  Allright. So in your - in your 12 for safety, yes, | agree that each has
13 opinion the definition of employer under OSHA is | 13 responsibilities for safety.
14 only limited to the direct employer of the worker, |14 Q  Okay. Do you agree that the general
15 is that right? 13 coniractor on a worksite has averall responsibility
16 A  Inthis project, yes. 16 for seeing to it that subcontractors comply with
17 Q  Well, I haven't talked about this 17 OSHA? Do you agree or disagree with that? I?
18 project yet. I'm just talking about under OSHA? |18 THE WITNESS: Can you reread the
19 A Well, your question presumes that this 19 question for me, please?
20 project would be subject to the Contract Work Hours | 20 MR. CLARK: Sure. The Court Reporter
21 and Safety Standards Act, which it was not. For 21 can read it back.
22 which those terms are most [ guess - for which 22 {Whereupon the Reporter reads back as
23 those terms are relevant. So if you understand the 23 directed.)
24 way the construction regulations came about they 24 A In general, yes. General contractors have
25 were adopted by 1910-12 as part of the OSHA 25 responsibilities relative to OSHA for ensuring
Page 7 age 9
1 regulations. They were preexisting and predated 1 salety on projects.
2 the Occupational and Safety Health Act such that 2 Q  Now let's talk about some of the
3 they were written in such a form that they applied 3 thinps that general contractors should do to meet
4 to certain types of Federal projects for which 4 their overall responsibility to see to it that
5 those terms would include employer or subcontractor 5 subcontractors comply with OSHA. Okay? Can we do
6 orcontractors. But in this case it didn't apply lo © that?
7 this project. T A it'supto you.
8 Q  Okay. So my question did not presume 8 Q Al ripht. First of all under OSHA
9 anything. My question was a direct question. So 9 there are general safety duties that the
1 I'H just repeat the question. In your opinion is 10 contracters have under the OSHA’s general health
11 the definition of employer under OSHA limited to 1% and safety provisions. Wounld you agree with that?
12 the direct employer of the worker? 12 A Now when you say under OSIA are you
13 MR. COBUZIO: Object to the form. You 13 referring lo evervthing and anything ever published
14 can answer. 14 by OSHA or are you referring to the OSHA Act or are
15 A Yes. 15 you relerring specifically to ihe construction
16 Q  All right. So unless -- strike that. 16 regulations or construction standards?
17 In your opinion unless the worler is 17 Q  Wedid this last time. So I'm going
18 adirect employee of a general contractor then in 18 to cut to the chase a little bit more,
12 your opinion the general contractor never falls 19 Okay. First of all, OSHA has general
20 within the definition of employer under OSHA, is 20 safety and health requirements, correct?
21 that your opinion? 21 A Under Sub Part C. yes.
22 A That's correct. 22 Q  Okay. And when you take a look at Sub
23 Q  Okay. Do you agree with the statement 23 Part C dealing with nccident prevention
24 that the general contractor and subcontractors have | 24 responsibilities it says that it should be the
25 a joint non-delegable duty to maintain a safe work | 25 responsibility of the employer to initiate and
3 (Pages 6 to 9)
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TIMOTHY J. CARLSEN, P.E.

- 6/16/2010

Page 10 Page 12
1 maintain programs as may be necessary to comply 1 complying with the OSHA regulations; correct?
2 with this part. Are you familiar with that, right? 2 MR. COBUZIO: Object ta the form.
3 A Yes 3 A Yes. Generally what they would need to do is
4 Q  Allright. And you're familiar with 4 or how they would typically do it is through
5 that it says that such programs shall provide for 5 reasonable inquiry. You're asking the contractor
6 frequent and regular inspections at the job sites, 6 through interviews or other processes about how
7 wmaterial and equipment to be made by competent 7 they work and if their employees are familiar with
8 persons designated by the employer; you're familiar | 8 the types of work they're performing. And in this
9--with that; right?--- o e -8 particular case when you have a ten-year—---
10 A 1am, yes. 10 relationship between twa contractors I wouldn't
11 Q  All right. And Sub Part C also has 11 expect that each and every project that process
12 safety training and education requirements. Are you | 12 would, you know, would be undergone.
13 familiar with that? 13 Q  Are you aware that Norberto Jeansalle
14 A Tam. 14 was produced as the persen most knowledgeable in
15 Q  ANlright. And it says that the 15 safety at DAR?
16 employer shall avail himself of the safety and 16 A Iread his testimony. I don't know why or
17 training programs that basically OSHA provides, 17 how he was produced but 1 read his testimony.
1B right? 18 Q  Olkay. Well, there was a deposition
1% A He does, yes. 12 netice sent out seeking various depositions
20 Q And that employees are to be 20 including the person most knowledgeable in safety
21 instructed in the recognition and avoidance of 21 at DAR Construction. And are you aware that
22 unsafe conditions relative to the work, more or 22 Norberto was produced in response to that
23 less that's what it says, right, that the employees 23 deposition notice?
24 have to be trained? 24 MR. COBUZIO: Cbject to form.
25 A Thatis correct. 25 A 1didn't see the deposition notice.
Page 11 Page 13
1 Q  Okay. Now under 1926.32 K employer 1 Q  Okay. Should a -- Well, what is your
2 means contractor or subcontractors within the 2 understanding as to who Norberto Jeansalle was, the
3 meaning of the act and of this part. Are you 3 Norberto gentleman?
4 familiar with that definition? 4 A 1believe he was project manager for this
5 A lam,yes. 5 construction project for DAR.
6 Q  Okay. Now under these provisions, for 6 Q  Okay. As a matter of prudent
7 example, I take it it would be your position that 7 workplace safety practices someone such s
8 the general contractor does not have to actually B  Norberto, who is serving as a general contractor's
9 train the workers of the subcontractors, right, 9  project manager, as a matter of prudence that
10 that would be your position? 10 person should be trained in OSHA safety; shouldn't
11 A Thatiscorrect, yes. 11 they?
12 Q  Allright. However, the general 12 A He needs to have knowledge of the OSHA
13 contractor has to do something to enforce that the | 13 regulations. You know, how that training is
14 subcontractor's employees get trained in safety; 14 provided to him there is many different ways but he
15 would you agree with that? 15 needs to be reasonably knowledge that OSHA
16 A Notinsomany words. No. He needs to avail 16 standards exist.
17 himselfthat the subcontractor that he has employed |17 Q  Well, preferably he should actually
18 is competent in the work he's going to be 18 undergo some sort of OSHA training whether it be
19 performing and that he is - has the skills and 19 the ten-hour class or one of the safety training
20 abilities and the employees who can do the work 20 events that OSHA has, would you agree with that?
21 safely. So he does not have to avail himself of 21 MR. COBUZIQ: Object to the form.
22 each and every training record for each and every 22 A Again, there is no requirements under OSHA
23 employee for the subcontractor. 23 that the training be formalized such as a ten hour
24 Q  But the general contractor has to do 24 or 30-hour course. However, such knowledge can be
23 something to see to it that the subcontractors are | 25 passed down through companies, people can be

4 {Pages 10 to 13)
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TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 14 Fage 16
1 trained in-house. There are persons who are trained 1 who the parties you're referring to but yes.
2 in construction regulations so there is no need, if 2 Q  Putting aside whether or not the
3 you will, to go through a formal training in an 3 general contractor should, itsell, perform those
4  outside company setting. The training can be passed 4 safety inspections you agree, would you not, that
5 along in many different forms. 5  the general centractor has some duty to see to it
6 Q I understand it's your position that 6 that those safety inspections are being - are being
7 training can be passed in many different forms. But | 7 done. Would you agree with that?
8 just so I understand, you agree that there should 8 A Thatis correct, yes.
9 be such training, particularly someone like 9 Q  You know, we can sit here and [ have
10 Norberto Jeansalle who is designated as a project 10 the OSHA book and you and 1 can go back and forth
11 manager on a job like that; would you agree with 11 all day as to what seetion 1926.13 sub section C
12 that? 12 1-2 means and we can probably consume the entire
13 MR. COBUZIO: Object to form. 13 day for that but for the purpose of this question I
14 A Yes. He has to have knowledge of OSHA 14 would like to put the OSHA boolk aside and tall
15 regulations in general. Ii's recognized that a 15 about prudent safe work practices and what should
16 general contractor cannot have ultimale knowledge 16 orshould not be done to prevent accidents on job
17 about all the regulations. That's why specialists 17 sites. As a matter of prudent safe work practices a
18 exist. Specialists are people who have detailed 18 general contractor should have a written safety
19 knowledge of each individual regolation that 19 manual, wouldn't you apree with that, that kind of
20 applies to their specific work task. 20 lays out things that should and should not be done
21 Q  In this case you read Norberio's 21 to prevent nccidents and injuries to workers?
22 testimony; correct? 22 A Notnecessarily, no.
23 A ldid, yes. 23 Q  Okay. So a general contractor as a
24 Q Al right. And Norberte had no safety 24 matter of save work practices and prudence in
25 training to speak of, isn't that true, the record 25 preventing accidents and injuries to workers on the
Page 15 Page 17
1 shows that? 1 job site should not have a written safety manual,
2 A Idon't know what you're referring to 2 that's not preferred?
3 specifically. If there is something you wani to 3 A No. That's not what 1 - the guestion
4 identify to me. 4  answered.
5 Q  Well, you read the file. I reviewed 3 Q  Well, [ followed it up with a
& your file. It's very organized. You seem fo have a 6 question because | didn't understand the not
7 good working knowledge of the facts of this case. 7 necessarily, no answer. So I'm just trying to - 1
8 So bhased on your knowledge of the facts in this 8 wmean I would think as a matter of common sense it
9 caseis there anything you can point to that shows 9 would be a good idea to have a written safety
10 that Norberto had any OSHA or construction site | 10 manuoal?
11 safety training to speak of? 11 MR. COBUZIO: Object to form.
12 A Training per se I don’t recall a discussion 12 Q  It's like this office here, if you
13 about him receiving formal training. 1 do recall 13 want to have office policies and procedures and
14 discussion about his knowledge of save work 14 you're serious about them it would be a good idea
15 practices. And that he had knowledge of safety work 15 to actually write them down. So in the same vein
16 practices for various aspects of this projeci 1 do 16 wouldn't you agree with that, that if a general
17 recall that. Whether that was formalized training 17 contractor wants to be serious about enforcing
18 or he received it through his company or through 18 safety regulations and preveating accidents and
19 other means I don't know. 19 injuries to workers you agree, would you not, that
20 Q  Asa matter of save work practices 20 it would be a better practice to actually write
21 and prudent regular inspections should be done on | 21 those rules and regulations down; would you agree
22 the job site to see to it that salety is being 22 or disagree with that?
23 enforced and that the OSHA regulations are being |23 A As a matter of better, sure; you can always
24 enforced would you agree with that? 24 do more. OSHA recognizes that safe work practices
25 A The answer is yes. By whom? It depends on 25 does not require written safety programs so long as
5 (Pages 14 to 17)
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TIMOTHY J. CARLSEN, P.E.

- 6/16/2010

Page 18 Page Z0
1 the procedures and the standards are followed. If 1 Q Butisn't it true that he testified
2 one waats to improve upon that you can to no end, 2 that they don't actually hold safety meetings?
3 you can have written programs, you can have 3 A From the testimony 1 reviewed it appeared
4  formalized other types of training programs. You 4 they did not hold any type of regular formalized
5 can - there is no end. But in terms of save, safer 5 sit down safety meetings on this project which is
6 and safest, yeah, it would be better to have 6 not unusual for a single family residential
7 written safety programs in some instances but it's 7 construction.
8 not required ar necessary or necessary for an 8 Q  Well, are you saying that the OSHA
9 absolutely safe project. 9 regulations only apply to big jobs?
10 Q  So you're saying there is no end. You 10 MR. COBUZIO: Object to the form.
11 mean there is no end to what they can do to manage | 11 A 1don't think 1 used any of those words in
12 safety? 12 my answer.
13 A Yes. You can always make things safer. 13 Q  Okay. So the OSHA regulations do
i4 Q  Okay. Well, there is no end you say. 14] apply to this job even though it's a single family
15 But is there a beginning, is there a starting ~=——~L5} home construction, would you agree with that?
16 place? 16) A Yes.
17 A Starting place are the CSHA regulation. 17 Q  Okay. And it's true, is it not, that
18 Q  Okay. And with respect to DAR what, 18 Mr. Jeansalle testified that DAR Development does
19 ifanything, did it do to even recognizing OSHA 19 not require the subcontractors to have a written
20 repulations and enforcing safe worlk practices? 1 20 safety and health program?
21 mean we know it didn't have a written safety 23 A Thatis my recollection, yes.
22 manual, Where did it start? I didn't see anything 22 Q  Andit's also your recollection that
23 in the records to indicate that it did anything to 23 DAR, itself, does not have a written safety and
24 comply with OSHA. Did I miss something? 24 health program, correct?
25 MR. COBUZIO: Object to the form. 25 A Thatis correct,
Page 19 Page 21
1 A My understanding from Mr. Jeansalle's 1 Q  Now we can agree, can we not, that in
2 testimony was that his efforts to control safety 2 some places this trench was far deeper than five
3 were primarily associated with his initial meetings 3 feet, that it went up to seven to nine feet in some
4  with his subcontractor which he said he did discuss 4 areas; the testimony is clear in that regard, is it
5 this project with DAR - correction - with Freitas 5 not?
6 and he expected them to perform the work in a safe & A Over the entire seven hundred plus length of
7 manner. Mr. Jeansalle aiso indicated that he 7 the trench the section by the roadway would have
8 inspected the property daily or the job site daily 8 been likely greater than seven feet deep.
9 during which times, you know, if there was 9 Q  Okay.
10 something he saw was hazardous he would bring itto | 20 A [ should say likely greater than five feet
11 Freitas' attention. 11 deep in those locations but not near the accident
i2 Q  Isn't it true that Mr. Jeansalle 12 location or not near the house.
13 actually testified that DAR does in fact not hold 13 Q  We'll get to that. But you read Mr.
14 safety meetings? : 14 Jeansalle's testimony, did you not, where he said
15 A Hetestified to that but in the same 15 that no irench box was used at the site in any of
16 testimony he indicated he had a pre-construction 16 those places; correct?
17 meeting with Freitas to discuss the work during 17 A That's my understanding of his testimony,
18 which time they did discuss safety. 18 yes.
19 Q  But he testified that they don't hold 19 Q  iIfsomeone in Mr. Jeansalle's or --
20 safety meetings? 20 strike that.
21 A Obviously he's going to meet with his 21 So you agree that Mr. Jeansalle
22 subcontractor to talk about the work cause he wants | 22 should have had -- sirike that. So as a matter of
23 o get the work done, he wants to get the trenches 23 prudent saflety practices and under the principals
24 dug and the pipe laid so obviously they're going to 24 and practices of construction safely management —
25 have a discussion about that. 25 I'm sorry, you shook your head.

6 (Pages 1B to 21)
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TIMOTHY J. CARLSEN, P.E. - 6/16/2010

Page 22 Page 24
1 A I'mtrying to understand your question !71 Jeansalle have the authority to take direct action
2 that'sall. 2 to correct the safety hazard or prevent injury to a
3 Q  Okay. Good. Let me redo it then. 3 worker particularly in the event of an imminent
4  Okay. 4 hazard?
5 You agree, do you not, that under 5 MR. COBUZIO: Object to form.
6. principals and practices of construction safety & A Yes.
7  management in the matter of safety prudence someone || 7 Q So--
8 in Mr. Jeansalle's position, that is the project 8 A Tthink simply by the role of the hiring
9 manager of the job, should have had safety 9  contractor you would have that authority.

10

10 training? Q  Soin addition to notifying the

11 MR. COBUZIO: Object to the form. 11 subcontractor depending on the circumsiances he
12 @ Do you agree with that? 12 could or should also take corrective action?
13 A  Mr. Jeansalle needed to know basic safety 13 A No. If the subcontractor fails to act and
14 procedures for the construction project that he was 14 upoen reinspection the condition hasn't been
15 undertaking. I agree with that. 15 corrected then obviously he can go about and take
16 Q  Allright. And why, tell me why he 16 action himself. If it's an imminent hazard like you
17 should have had that? 17 say I would like to think that the subcontractor
18 A It's to allow him o recognize what [ 18 would act. If there is an imminent hazard and the
19 consider to he basic safety hazards to employees of 19 subcontractor fails to act and there is still
20 other contractors or his own personnel. Projects 20 exposure to somebody than one would expect the
21 like this where there are various types of hazards, 21 person who observes the hazard to take some type of
22 some are what I consider to be chvious and apparent 2 action so the hazard is eliminated or the person is
23 and others that are not obvious. There are many removed from the hazardous environment.
24 hazards in excavation and trenching which are 2 Q  Before a general coniractor hires a
23 specific to various detailed knowledge about the 25 subcontractor on a job should the general
Fage 23 Page 25
1  work and such knowledge would not be expected tobe | 1 contractor do anything to look into the safety
Z  known to Mr. Jeansalle. But basic items such as a 2 history of the subcontracter or look into the
3 potential fall hazard into a trench or having heavy 3 safety practices and procedures of the
4 equipment working too closely to employees or 4 subcontractor?
5 having muddy wet conditions those general types of 5 MR. COBUZIO: Cbject to the form.
& hazards are what | would expect the general 6 Q Orisitokay for the general
7 contractor person to understand and know about, 7 contractor to just look at the price and that's it?
B8 And be able to really identify relative to exact 8 MR. COBUZIO: Object to the form.
9 soil typing, hazards that deal with, you know, 9 A Are we talking about the relationship here
1G potential collapse within different strata that 1 10 between DAR and Freitas or in general?
11 would not expect him to know that, 11 Q  Well, 1 wanted to start general and
12 MR. CLARK: Can you like read back 12 then go down and talk about the relationship here.
13 half the question - 1 mean the answer. 13 Because -- So I'm going to resirain myself from
14 {Whereupon the Reporter reads back as 14 talking about in this question Freitas' checkered
15 directed.) 15 OSHA history and the seemingly endless line of
16 MR. CLARK: Got enough. 16 witnesses that testified they would be in trenches
17 Q@  Allright. Now if a project manager 17 far above peoples' heads and never used safety
18] on the job such as this does in lact recognize a 18 measures, so I'm going to put that aside for now
191 safety hazard or a safety violation or an OSHA 19 and limit this particular question to generally
20] violation what, if anything, should the project 20 speaking should a general contracior before it
21} manager do? 21 engages a subconiracior look into the safety
22 A He should notify the subcontractor to 22 Thistory or the safety practices and procedures of
23] correct the problem. 23 the subcontractor?
29 Q  What if he is — strike that. 24 A The answer is not necessarily. The OSHA
25 Should a project manager such as Mr. 25 Multi Employer Citation Policy recognizes a couple
‘s!’ 7 (Pages 22 to 25)
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TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 26 Page 28
1 ofthings. First they recognize if you have no 1 MR. COBUZIO: Well, just object to the
2 knowledge about your subcontractor and you may not | 2 form. Go ahead.
3  be able to get the knowledge if the contractor is 3 A That's generally recognized in OSHA's
4 new to the industry or the contractor has no record 4 policies relative to multi employer worksites. That
5 of history or a general contractor - it's a public 5 would be the case. That would be the result of
& bid say, he may not have access to that information & that decision that you would have to provide a
7 immediately, then the contractor, GC, would have a 7 higher level of oversight to that subcontractor.
8 responsibilities to inspect more frequently to 8 Q  Everything else being equal you would
9 observe how that contractor is working and make his 9  want to hire the subcontractor that has the better
10 own determination based on his own observations; is | 10 safety practices and procedures; right?
11 the waork being done safely or not, does the 11 A Allelse being equal that's reasonable.
12 contractor seem to be performing his work in a safe 12 Q  Now can you characterize Freitas'
13 fashion. Based upon that, we'll call it quick 13 safety history? I think Mr. Gallagher had gone on
14 experience, the general contractor then should get 14 the Internet and printed out some of the past
15 an idea on how that contractor is working. 1f you 15 safety violations. Can you characterize his safety
1& can do the homework up front and you have an 16 practices and procedures and safety history?
17 understanding that the contractor say hasalow EMR 117 A No, [ cannot.
18 with the contractor, has come to the site with no 18 Q  Did you look into that at all? Did
19 loss time injuries in so many years or whatever the 19 you kind of give an assessment of whether or not
20 case might be then that would give an indication 20 Freitas was a competent — strike that.
21 that the general contractor may actually inspect 21 Did you look into that at all? Did
22 their work less because they can rely upon that as 22 you access for yourself the, you know, level of
23 an indication of what appears to be safe work 23 safety practices that Freitas complied with?
24 practices. So there is no requirement or obligation 24 A 1don't know of a way to do that without
25 to do so. It's simply allows the general 25 direct access to Mr. Freitas and, you know, the
Page 27 bPage 29
1 contractor to taifor his inspection frequency of 1 facts surrounding any of his, quote unquote,
2 that contractor based upon his knowledge of how he 2 "history". You can ask for EMRs, 1 didn't see those
3 works. 3 produced in this case. You can have perscnal
4 Q  Well, everything else being equal 4 knowledge of working with this contractor. If
5 except that one subcontractor has a poor safety 5 you're referring to some type of OSHA history of
& history or demenstrates little compliance with 6 violations or alleged violations 1 don't know
7 safety measures and the other contractor has a geod | 7 anything about that. Violations alone dont
8 safety history and takes the safety 8 indicate that the contractor, himself, maybe
8 responsibilities seriously which would be the 9 working unsafely today. That may be an indication
1C preferred contractor to hire? 10 of something that happened in the past. The facts
11 MR. COBUZIO: You're asking him a 11 may be different. I don't know. You can't simply
12 hypothetical. 12 take a download of somebody's, quote unguote, "OSHA
i3 Object to the form. You can answer. 13 record", if you will, and apply to it today without
14 A Yeah. In hypothetical again it has only to 14 along discussion with that person about the facts
15 do with the amount of oversight you would have to 15 on each of those different issues.
16 provide o that subcontractor. There are other 16 Q  Part of your job in this case in
17 factors as to why one selects one contractor over 17 writing your report was to assess the actions of
18 another. 18 the parties, right?
19 Q  Soifthe one coniractor has less 19 A [don't fully understand your question.
20 compliance with prudent safe practices and 20 Q  Well, part of your job in this case
21 procedures and has a more undesirable safety 21 in writing a report was to take a look at what the
22 history then that would require the general 22 DAR did ar did not do and assess whether or not
23 contractor to put more time into overseeing that 23 they acted prudently; right?
24 subcentractor, can you explain what you meant? 24 A That was part of it
25 A That's basically -- 25 Q  Allright. And I think you said that
8 (Pages 26 to 29)
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TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 30 Page 32
1 if a contractor has less compliance with OSHA then, | 1 in time that was over his head. 1 don't think he
2 therefore, the general contractor will require more 2 was working on the site on this day so he couldn't
3 oversight of that contractor, right? 3 actually have been in the actual trench in
4 A That's correct. Again relative to his 4 question.
5 industry. I guess that's all part of it too. 5 Q Al right. And you reviewed the
6 Q  Right. And part of your job here as 6 deposition of Samuel Mateus, correet?
7 you just said was to assess the actions of DAR and 7 A 1believe so, yes. Yes.
8 whether or not they acted prudently in their role 8 Q  And you are aware that he testified
9 as general contractor, right? 9  that Freitas never used a trench box, do you recall
10 A That's correct. Part of it, yes, 10 his testimony in that regard?
11 Q  Olay. So in doing so necessarily - 11 A Idon't recall specifically but I do recall
12 strike that. 12 generally reading that testimony.
13 So in doing so wouldn't it naturally 13 Q  And you recall also that he said he
14 follow that you would want to make an assessment | 14 worked for Freitas Plumbing for three years and was
15 yourself of the safe work practices of Freitas so 15 freguently in trenches and they were freguently
16 as to assess whether or not DAR, you know, 16 over five feet; do you recall that testimony?
17 fulfilled it's duty to oversec that contractor? 17 A Again not specifically but in general it
18 MR. COBUZIO: Object to the form. 18 sounds familiar, yes.
12 A Again I don't know of anyway to do that. 19 Q  All right. And he says that he worked
20 Q  Todo what? 20 at least a hundred Freitas jobs where Freitas was
21 A  Tomakean investigation of the research 21 hired by DAR and that no shoring or trench box was
22 you're talking about with reasonable means. Mr. 22 ever used; do you recall that testimony?
23 Jeansalle indicated they had a ten-year working 23 A Again in general it sounds familiar, yes.
24 relationship with DAR without incident. I think it 24 Q  Okay. Now let's just take that for a
25 was hundreds, if not more than that, projects with 25 minute. Assuming that as true that he worked for
Page 31 Page 33
1 them; which is a reasonahle reliance for a general 1 Freitas for some three years and he was in hundreds
2 contractor. That's first hand knowledge of their 2 of Freitas/DAR trenches and that, you know, most of
3 work practices. And that would far exceed any other | 3 those were over five feet and that no shoring or
4 basis that | can think of. SR, 4 trench boxes were ever used, taking that as true
5 Q  Soyou reviewed the deposition of 5 don't you see something wrong there?
& Joao Horvath; right? 6 MR. COBUZIO: Objecting to the form.
7 A 1believe s0, yes. L7 Q  Don't you see a preblem there?
8 Q  Okay. You know that he af the time H8 A No
9 was an employee of Freitas Plumbing? g Q  Okay.
10 A I believe so, yes. 110 A You can be fully compliant with OSHA
11 Q  And he testified that Freitas i1 standards and his testimony can be the same way it
12 Plumbing never used any shoring or trench boxes 112 is.
13 prior to the time of Fernandes' aceident. Do you i 13 KQ Do you think there is anything unsafe
14 recall that testimony? 147 with workers standing in a trench over his head
15 A 1don'trecall it specifically but | believe 15{ where the trench is not shored or protected in any
16 that testimony exists, 16§ way, do you think there is anything unsafe about
17 Q  Ailright. And do you recall that he 37 that?
18 also said that most of the time the spill or the 181 A It happens -- OSHA permits that.
19 backfill was placed next to the trench because it 1 o Q  Okay. Now you reviewed the deposmon
20 was easier to backfill that way? £ 20 of Andre Fernandes, right?
21 A 1believe he testified to that, yes. i 21 A ldon't believe so. Rolando Fernandes.
22 Q  Allright. And are you aware also i 22 Q  Andre, do you have that dep?
23 that he testified that he was in the actoal trench / 23 A No. I reviewed Rolando Fernandes, which [
24 and it was over his head? } ! 24 believe is the PlaintifT.
25 A [believe he was in a trench at some point 125 Q  I'Hrepresent to you what Andre
9 (Pages 30 to 33)
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talked about -

MR. COBUZIQ: Can I see the
transcript?

MR. CLARIC: Which one, Andre?

MR. COBUZIO: Yes, please. That's the
son, right?

MR. CLARK: Yeah. He was the one that
was required to go in the trench and finish the job
without the shoring.

MR. COBUZIO: Just for clarification,
this is a statement of Andre Fernandes, nota
deposition transcript. So | wasn't present. This is
a slatemnent taken by you of Andre.

MR. CLARK: Oh.

MR. COBUZIO: And that's dated.

MR. CLARK: That was produced, right?

MR. COBUZIO: I'm not certain it was.

[ know there were discussion about witnesses
being --

MR. CLARK: Maybe I should get it back
before someone says I waived something.

MR. COBUZIO: If you're going to
represent - Jerry, in all fairness if you're going
to represent as to Mr. Fernandes' - Andre's
statement given to you to this witness I think |

W@ ~d oy sk )M

i0

Page 36

fair to show him the transcript then or show me the
transeript.

MR. CLARK: All right. I'll just
withdraw the question and deal with it later.

MR. COBUZIO: Okay.

MR. CLARK: And I'm just going to ask
things in a different way.

In any event, Mr. Carlsen, you don't
dispute that there was a trench cave in on my
client; do you?

A All testimony seems to be that way. | have
no personal knowledge but that is what appears to
have happened.
Q  And we can agree, can we not, that
the trench was dangerous?

MR. COBUZIO: Object to the form.
Q  1Inthat it collapse or my client and
caused the injury?
A That is a dangerous outcome, yes.
Q Well, it's a dangerous outcome from a
dangerous condition, right; i.e. an unsecured
trench that collapsed on a worker?

MR. COBUZIO: Object to the form.
Q  Causing severe fracture injuries?
A A trench that is pre-disposed to collapse is

W o~ WM
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should be provided with a copy of the transcript,
allow the witness to at least look at it. Because
I'm not certain I got it and the reasen I'm not
certain and pretty confident | did not is because
everything we have in this case was sent to the
expert for purposes of his report.

MR. CLARK: Didn't you file a motion
about this and it was produced or something? |
don't know offhand.

MR. COBUZIO: 1 did, Jerry. And it's
as to the witnesses you identified and that |
deposed, when they were deposed they referred to
statements given in your office in response to your
questioning and then 1 filed a motion based on
that. I'm not certain as I sit here whether Andre
was even identified as the - as someone because |
don't really recall even deposing him and if ]
didn't depose him | wouldn't have been aware of the
statement.

MR. CLARK: It's just in Gallagher's
repori, page 19, he talks about the deposition of
Andre Fernandes.

MR. COBUZIO: All right. If you're
going to refer to testimony that you're going to
represent to this witness I think it would just be

Page 37

&a_mger if you put people in it, yes.

Q  Now let me ask you, the testimony is
that the DAR knew about that trench collapse;
right?

A Yes. Mr. Jeansalle came to the site

apparently shortly after it occurred after Mr.
Fernandes had been taken out of the trench.

Q  Allright, Let me ask you would it be
prudent for after Mr. Fernandes gets taken out of
the trench to then dig out the collapsed material
and put another worker right baclk in the same
trench to finish the job with still no shoring or
protection; would that be a prudent thing -

MR. COBUZIQ: Object to form.
Q - for Freitas or DAR to do?
A Well, if you can correct the cause of the
failure without sheathing and shoring by another
means that would be fine. If you remove the hazard
then the continuation of construction would be fine
because then there would be no dangerous condition.

Q  You read Mr. Gallagher's report,
right?

A 1de recall reading his report at some point
in time or a report from Mr. Gallagher.

Q Okay.

10
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1 A Idon't believel reviewed it prior to 1 MR. COBUZIO: Object to the form. At

2 writing my report. 2 what point in time?

3 Q  All right. Are you aware that Mr. 3 Q  Go ahead, you can answer.

4  Gallagher writes on page 19 of his deposition - 4 A ]think Mr. Cobuzio made a great point. At

5 strike that - on page 19 of his report that he was 5 what point in time are you referring to?

6  required to go into the trench after - strike 6 Q I know that's why the court rules

7 that. Let me just withdraw the question. 7 don't fet us make such points. They're called

8 All right. Let me just step back. Do 8 speaking objections?

9  you know of anything that was done to make this 9 MR. COBUZIQ: | thought we had that
10 trench safe after the collapse? 10 understanding in this case, each of us can make
11 MR. COBUZIO: Objection. 11 speaking objections.

12 A Idon't recall reading anything after the 12 A I'l answer my question the way [ was going
13 point of the callapse about the trench. 13 toanswer.
14 Q  Okay. Now irenches less than five 14 Q  Pretend Mr. Cobuzio didn't say
15 @t can be dangerous; correct? 15 anything.
16]A  Yes. 16 A | believe Mr. Jeansalle inspected a trench
17 Q  Trenches less than five feet can 17 the morning the work was or some time before the
181 cause severe injury or death if they collapse on 18 incident occurred at the job site and lefi the
13{some one under certain circumstances, correct? 19 project and that the trench that he observed was
20{A  VYes. 20 not the trench section which the collapse occurred.
21 Q  Forexample, il a trench is, you 21 The second is | saw no evidence that Mr. Jeansalle
22 fknow, four feet deep and a worker is crouched down | 22 was the competent person for this project. So that
23|} working on pipes at the bottom the trench could 23 he would not be a factor in the inspection to which
241 collapse over him and kill him, right? 24 you allude that was discussed in the standard.
258 A In those circumstances, yes. 25 Q  Soit's your testimony that Mr.

Page 39 Page 41

1 Q  So we're not in a situation here 1 Jeansalle was not an OSHA competent person?

2{ where less than five feet it doesn't require any 2 MR. COBUZIO: Object to the form.

3| protection or stoping or benching, greater than 3 A I'msaying Mr. Jeansalle did not fill the

4] five feet it does require protection; that's not 4 role of the competent person referred to in the

5y your position; is it? 5 standard.

6 MR. COBUZIO: Objection to form. 6 (@  Based on your review of the file

T4 A No. Thestandard is clear. 7 materials does Mr. Jeansalle fit within the

8 Q Yes Lﬂsﬂﬂ] 8 definition of a competent person as set forth under

91 A Trenches-- 9 OSHA 1926.32 Subscetion F?
i0 Q  Andwhat | said is not consistent 10 MR. COBUZIO: Object to the form.

11 with the standard, that's not what the standard 11 Q  Here, I have it highlighted. Do you

14 says? 12 want to read it (indicating)?

1 MR. COBUZIO: Object Lo the form. 13 A No. That's all right. 1 understand the

14 A Ithink I understand your question. The 14 definition.

13 siandard does not say what vou just postulated. 15 Q  Does Mr. Jeansalle fit within that

1 Q Right. 16 definition fairly?

17 A Okay. 17 A He might fit within that definition relative

1 Q  ITit's less than five feet than an 18 to various types of hazards. An excavation

13 OSHA competent person has to inspect the trench and | 19 competent person is = little bit different

21 conclude that a collapse is not likely; right? 20 creature. That person has to have competency

23 A A compelent person has to deem that a 21 relative to specific hazards relative to

224 collapse is not likely, correct. 22 excavation.

23 Q  Okay. Now are you aware that Mr. 23 Q  Where does OSHA have a definition for
24 Jeansalle made that inspection and so concluded, 24 an excavation competend person? Because I'm only
25 are you aware he testified to that? 25 saying it says competent person. 1'm not seeing

11 (Pages 38 to 41)
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1 anything qualifying it to an excavation competent 1 I was wrong. Do you recall his testimony in that
2 person. Is there such a definition? 2 regard?
3 A Insubpart P, I believe, you'll find a 3 A ldo.
4 discussion about a competent person and the 4 Q  Okay. Do you agree with him that he
5 competent person in OSHA does not mean you're 5 made a mistake in concluding the trench was not
& competent in all aspects of the standard. So an @ likely to collapse and it did in fact collapse; do
7 excavation or trenching competent person is not 7  you agree with him in that regard?
8 necessarily a competent person relative to the 8 MR. COBUZIO: Objection.
9 duties in the scaffolding standards say or in sub 9 A When read that with his testimony and |
10 part R relative to steel work. Sa it's a - specific 10 understood the balancing of the facts of the case
13 tothe duties relative to a specific sub part for 11 relative to the amount of trench that was opened up
12 which a competent person must be trained. 12 in the collapse location I'm not convinced that he
13 Q  That's fine. But I'm going back to 13 observed the section where the collapse occurred.
14 my original question which is based on having 14 So when he looked at the trench 1 don't believe he
15 reviewed the lile materials in the case do you have |15 looked at the section that collapsed. And I'm not
16 any evidence to indicate that Mr. Jeansalle would 16 exactly sure why he answered the way he did, to be
17 fit within OSHA's definition of a competent person? | 17 honest with you.
18 MR. COBUZIO: Objection. 18 Q  Maybe he answered the way he did
19 A Again for some hazards, yes. 19 because he was nnder oath and wanted te tell the
20 Q  Like which ones? 20 truth?
21 A Well, again he seemed to have good 21 MR. COBUZIO: Objection.
22 understanding about fall hazards relative to 22 A I'mlooking at it simple as a fact pattern
23 backfilling the trench each night so others would 23 issue, not an honesty or dishonesty issue.
24 not be exposed to a fall hazard. He had knowledge 24 Q  Because he's saying that I observed
25 about persons, possible heavy equipment vibrations 25 the trench, I concluded it wasn't going to collapse
Page 43 Page 45
1 and things like that relative to trenches. So he L and the trench did in fact collapse, do you somehow
2  had certain knowledge about hazards and he 2 think he's lying that he did in fact not observe
3 certainly had the authority to make corrections. 3 the trench and it did not collapse? I don't get
4 But the excavation trenching standard requires 4 it
5 specific knowledge that he didn't possess. 5 MR. COBUZIO: Objection.
6 Q  Now he testified on page 110 6 Q 1 mean he's saying yes, 1 observed
7 Question: Isn't it true that you observed the 7 the trench and I concluded it wasn't going to
8 trench and conclude that had there was no 8 collapse and it did collapse. I mean what other
9 indication of a potential cave in? Isn't it true 2 trench could he be talking about other than the one
10 that you did that? Answer: Yes, exactly. Did you |10 thatin fact collapsed?
11 read his testimony? 11 MR. COBUZIO: Objection.
12 A idid, yes. 12 A Weknow that this trench was extended from
13 ()  Okay. And on page 113 if says, 13 the time that he was onsite in the morning to the
14 Question: And you also observed the trench in 14 time he returned in the afterncon. So during that
15 qguestion, meaning the entire trench, and concluded | 15 time frame the trench, as you call il, started as
16 that there was no indication of a potential cave 16 something small, extended to something longer. He
17 in; correct? Answer: It didn't seem to me that it 17 could not have observed the entirety of the trench
18 was going to. Question: So the answer is correct, 18 within which a section had collapsed. So simply
19 right? Answer: 1didn't think it was going to 19 factually I don't see how he could have observed
20 collapse, yes. Question: But the trench did in 20 the entire trench. Maybe he misunderstood the
21 fact collapse, correct? Answer: Correet. He then |21 question, maybe he misunderstood what he was heing
22 says Question: So you made a mistake, right, 22 asked but that's - that's how | see it.
23 because you concluded that the trench was not 23 Q  Okay. Well, did you read the part of
24 likely to collapse and it did collapse, can we 24 the deposition on page five where he says if - if
25 agree you made a mistake that in regard? Answer: | 25 you don't understand any of my questions please let
12 (Pages 42 to 45)
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1 meknow. Answer: Very good. Question: If yon 1 misunderstood.
2 answer a question we are going to assume that you 2 (  But doesn't that question go really
3 understood it, okay? Answer: Correci. Do you 3  to the heart of the case here?
4 think he misunderstood the question? 4 MR. COBUZIO: Objection.
5 MR. COBUZIO: Objection. 5 Q  I'mean I think you testified earlier
6 Q  When he says - he testified under & that your role in this case was to assess the
7 oath that he knows if he misunderstands a question 7 actions of the general contractor and their
8 he's supposed to tell them? 8 prudence. And this is the project manager for the
9 A Tunderstand the logic — S general contractor, the general contractor's key
10 Q  Yeah. 10 representative onsite, answering a question dealing
11 A --behind your questioning. I understand it 11 with the very hazard at issue and you're telling us
12 entirely. 12 that you can't give an opinion one way or the other
13 Q I mean you can't get away from his 13 about the pradence in that regard?
14 sworn testimony, right? I mean he says I looked at 14 MR. COBUZIO: Objection.
15 the trench, I concluded it wasn't going to collapse 15 Q  When he, himself, says I made a
16 baut it did collapse and, therefore, I made a 16 mistake but you can't offer an opinion one way or
17 mistake; how do you kind of get around that? 17 the other, isn't that your role here is to assess
18 MR. COBUZIO: Objection, 18 those actions?
19 Q 1 mean you can't say he didn't 18 MR. COBUZIO: Objection.
20 understand the question because in the beginning he | 20 A Your question is couched upon the fact that
21 saysifyou don't understand - 21 Mr. Jeansalie observed the location where the
22 MR. COBUZIO: Jerry, are we getting 22 coliapse occurred. And factually I believe that's
23 argumentative now with the witness? Because I'm 23 incorrect,
24 going to tell him not to answer the question. 24 MR. COBUZIO: Can I have Jeansalle's
25 You've asked it 17 different ways. 25 transcript right there (indicating)?
Page 47 Page 49
1 Q I'msorry. Okay. Go ahead. 1 THE WITNESS: (Complies).
2 A I'msorry, is there a question pending here? 2 MR. COBUZIO: Thanks.
3 Q  Yes. The question is this, do you 3 Q  Now let’s assume that Mr. Jeansalle
4 agree with Mr. Jeansalle that he made that mistake? | 4 observed the trench and concluded it was not going
5 MR. COBUZIO: Objection. 3 to collapse and it did in fact collapse. Under that
6 Q  Ordo you think he did not make any & scenario would you agree that he would have made a
7 mistake in this regard? 7 mistake?
8 A Ican't offer a thought one way or the other 8 MR. COBUZIO: Object to the form,
9  because | know factually he would not have 9 We've been over this.
10 inspected the entirety of the trench in which the 10 MR. CLARK: Na because now I'm asking
11 collapse occurred so he cannot answer perfectly 11 him in a hypothetical way.
12 that he inspected the entire trench and the section 12 MR. COBUZLIO: Let me just understand
13 that he thought was, quote unquote, "safe" was not. 13 the question. You're asking him if he observed the
14 Further, he is not the OSHA competent person tasked 14 trench where the trench collapsed, concluded it was
15 with that obligation under the standard. That is 15 okay and, in fact, collapsed?
16 solely Mr. Freitas. 16 MR, CLARK: Yes.
17 Q  So you can't give an opinion one way 17 MR. COBUZIQ: Okay. Hypotheltical.
18 or the other whether or not you agree with Mr. 18 Q  Under that scenario would you agree
19 Jeansaile that he made a mistake -- 19 ne would have made 5 mistake?
290 MR. COBUZIO: Objection. 20 A No. Nol necessarily.
21 Q  --in that regard? You can't give an 21 Q  Okay. Did you see any evidence that
22 opinion on that? 22 Freitas would ever slope or beneh its trenches? Did
23 A That line of questioning factually is 23 you ever see any direet evidence in that regard in
24 problematic to me such that | believe he answered a 24 this case?
25 question he either did not understand or 25 A There is testimony from some of the - of the

13 {Pages 46 to 49)

Merrill Corporation - New York

1-800-325-3376

wwWww.merrillcorp.com/law



TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 50 Page 52
1 workers that 1 reviewed that the trenches would be 1 indicated as number two on your reference to the
2 widened or opened in some sections, yes. 2 clean outs?
3 Q  Well, what do you mean by widened? 3 A Yeah. It's actually the second clean out in
4 A You would have to ask the witnesses that. 4 the system from the house foundation wall, correct.
5 Q Well - 5 Q  His number one on D-11 is essentially
6 A  They referred to widening or enlarging tops 6 your number two?
7 of trenches which they may not use the proper 7 A Thatis correct.
8 vernacular which would be say benching and sloping | B Q  Aliright. Allright. And if you
9  but the lay person may say, yeah, they widened the @ yant you can take your page and your number two, we
10 trench. 130 ean work off mine, your number two is his number
11 Q  So that's the only evidence in this 11 one (indicating)?
12 ecase that you can see to indicate that Freitas ever 12 A Thatis correct.
13 did anything to slope or bench its trenches -- 13 Q  Allright. So his number two is your
14 MR. COBUZIQO: Objection. 14 number three, right (indicating)?
15 Q  --is some passing reference to 15 A Yes. That's correct.
16 widening of trenches? 16 Q Al right. And then like your number
17 MR. COBUZIO: Object to the form. 17 - his number three is your number four
1B Q Oris there something clse? 18 (indicating)?
19 A Well I take their testimony to mean that - 19 A Correct.
20 to mean they were widening and that could mean they | 20 Q  Allright. So I'm just going to mark
21 were sloped or benched. | don't recall a lot of 21 up on your report here. Let me see. Your two is
22 questions along the lines of asking them further 22 his one, your three is his two and your four is his
23 details about slope angles and that type of thing. 23 three, okay. Do you sce that (indicating)?
24 Q  So there is really no - you don't 24 A Uh-hum. Yes.
25 really have any direct evidence that Freitas ever | 25 Q  lust so the record is clear I'm
Page 51 Page 53
1 sloped or benched their trenches, you only have 1 looking at your report on page three of 16.
2 some testimony that there was some Kind of a 2 MR. COBUZIO: Fourteen isn't it?
3 widening done; is that right? 3 MR. CLARK: I got three of 16.
4 A Again the testimony in the case is what it 4 3  And on your report at the top of that
5 is. It's testimony. And that could indicate that 5 page your clean out number two is his clean out
& they were sloped and benched from what I read. 6 number one, your clean out number three is his
7 Q  But there was no direct testimony or 7 number two and your clean out number four is his
8 evidence that the trenches were in fact sloped or 8 npumber three. Do you see that (indicating)?
9 benched, only some passing comments to widening? | 9 A Yes.
10 A Again my answer is the same. If youaska 10 Q  And we also have on the table here,
11 witness what happened, the trench was widened. It 11 D-11, which is the client's Fernandes' sketch
12 could be sloped, it could be benched. Sloping and 12 drawing (indicating).
13 benching creates a wider slope at the top. 13 Now the depths of the trenches as you
14 Q  Now when you counted the clean outs 14 both measured them are not really that far off each
15 you staricd with the clean out closest to the 15 other. For example, they measured your clean out
16 house; correct? 16 number two at three feet and you have it at
17 A That is correct. 17 3.25 feet; right?
18 Q Al right. And when my client did so 18 A Yes. It's not the depth of the trench, it's
19 asshown on D-11 you understand that he did not 19 the depth from the bottom of the pipe to the top of
20 count the clean out next to the house, correct? 20 the clean out.
21 MR. COBUZIO: Object to the form. 21 ) Okay. The clean outs are level with
22 A Idon'tknow what did he but the first one 22 the surface grade more or less; right?
23 he measured is not the one at the house. So he 23 A With the existing surface grade today which
24 either missed it or didn't count it. 24 s different from the grade at the time the pipe
25 Q  In fact, the first one he measured is 25 was installed.
14 (Pages 50 to 53)
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1 Q  How much different and why? 1 Q  Allright. And then your measurement
2 A Ibelieve my report details that. 2 for your clean out number three, which is their
3 Q  What does it say? 3 clean out number two, is about the same as well;
4 A After the completion of the pipe 4 they have 5.83 feet or you have 5.83 feet and they
5 installation they had approximately eight inchesto | 5 have 5 feet 10 inches; correct?
& a foot of additional fill material above that. 6 A Correct.
7 Q How do you know that? 7 Q  And your clean out number four, which
8 A Two reasons; one is from the testimony of 8 is their clean out three you have at 3,92 feet and
9 Mr. Jeansalle and actually the other witnesses as 9 they have it at four feet; correct?
10 well who said the top coat or the finished coat or 10 A Thatis correct.
11 the final stone was not installed until after the 11 Q  Okay. Now the bottom of the french
12 pipe was installed. That's it. In addition it would 12 would not necessarily be at the bottom of the pipe,
13 be standard construction — 13 right, because they're going to dig below that and
14 Q  There were — 14 put some file in?
15 MR. COBUZIO: Let him finish. 15 A They don't have to. They may or they may
16 A  Standard construction practice would have 16 not.
17 you not finish the roadway until after all the 17 Q  But the testimony in this case is
18 utilities is instailed, 18 that they did put crushed stone at the bottom of
13 Q  They added another foot of height? 19 the pipe; right?
20 A Approximately. [did the calculations inmy |20 MR, COBUZIO: Object to the form.
21 report as well as when [ spoke to the DAR 21 Q  And also that was Freitas' practice,
22 representative at the job site and they both were - 22 was it not, to put crushed stone at the bottom of
23 they were generally consistent that eight inches to |23  the pipe?
24 g foot of materials was above the work area after 24 A Idon't recail the specific material. |
25 the job was completed. 25 remember Freitas saying it was his custom and
Page 55 Page 57
1 Q  Let's take a look at -- 1 practice would be to excavate somewhat lower than
2 MR. COBUZIO: Are you pulling that 2 the pipe. | believe they said they would go
3 from my client's file (indicating)? 3 somewhat fower than the pipe. 1 know some times if
4 MR. CLARK: Yeah. 4 you're on grade the code does not require you to do
5 MR. COBUZIO: Okay. S that. But they would have gone somewhat lower or
6 MR. CLARIC: Can we mark this. 6 could have gone somewhat lower than the pipe. But
7 {(Whereupon Exhibit Carlsen-1, Eight 7 1don't know.
8 pages with two color photocopies of photographs on 8 Q  Could have gone 6 to 12 inches lower,
9 each page, was received and marked for 9 right?
10 Identification.) 10 MR, COBUZIO: Object ta the form.
11 Q  Just for the record, we have marled 11 A No. I saw no testimony other than one of the
12 as Carlsen-1 a series of photographs from your 12 witnesses who gave - who put a number on it. Mr.
13 file. It was in the Sub Folder marked R-3702. 13 Freitas, | believe, didn't give a number. | believe
14 In any event, are these the photos 14 it was along the lines of a couple of inches below
15 that you taok when you inspected the job? 15 the pipe. But I don't recall that it was at every
16 A Yes, these are a set of them, yes. | 16 location.
17 generally take more but these are the set | 17 Q@  Inany event, the depth of the clean
18 produced in my report. 18 out gives you some indication of the depth of the
& Q  Olkay. In any event, let's go back to 19 trench that was dug to install that clean out,
20 our chart. S your measurements are not too far off | 20 right?
21 their measurements, right, becanse you measured 21 MR. COBUZIO: Object to the form.
22 clean out number two, which is their clean out 22 A  No.
23 number one at 3.25 and they measured it at about 23 Q  No? It doesn't give you any
24 three feet, right? 24 indication of that?
25 A Correct. 25 A Well, the question the way you asked it the
15 (Pages 54 to 57)
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1 answer would be no. It gives you an indication as A But again somewhere between the 30 and 50
2 to the height of the pipe below the existing grade foot range is where I put him.
3 from which you need to make adjustments, reasonable Q  But the problem is the witnesses put
4 adjustments to get to what the depth of the trench him eisewhere. How about the fact that Mr.
would have been at the time of the installation. Fernandes went back there with Mr. Gallagher and

said this is where I fell?
MR. COBUZIQ: Object to the form.

48 A Ithinkthat's a reasonable statement. Q  And essentially pointed to what is
Q  Where is your understanding - looking depicted as the green circle on D-117
10 at D-11 where is your understanding as to where the | 10 A Well, I have no knowledge of what you refer
11 incident occurred? 11 to.
12 A My understanding it's between his clean out 12 Q  I'm referring to -
13 number one and the house. 13 A That would put him a hundred - more than a
14 Q  And that is based on what? 14 hundred sixty feet away from the house which is
i5 A Well, the testimony [ reviewed and my 15 completely inconsistent with everything else in cur
16 understanding it was somewhere in the vicinity of 16 view.
17 30 to 50 feet from the house wall. 17 Q  But on the chart right here where
18 Q  What about the testimony of Mr. 18 it's drawn indicating where the incident occurred,
19 Fernandes off D-11 where he said it happened at the | 19 which is the green circle, it's 33 feet from the
20 green circle on D-11 where it says three to four 20 gate, the clean out is 33 feet from the gate. I
21 feet from the second clean out is where the 21 just don't get it. They did a chart. They put down
22 accident occurred, what about that testimony? 22 where they, you know - I {hink they testified they
23 MR. COBUZIO: Objection. 23 made the chart by going back to the job site,
24 Q  How did that factor in to your 24 measuring the clean outs and that's how they came
25 understanding of where the incident occurred? 25 ahout to make this chart which indicates where it
Page 59 Page 61
1 A My understanding that is not where the 1 happened at. How did you factor all that testimony
2  incident occurred based upon a couple of things. 2 into your opinion?
3 First they had a half day’s production to finish 3 MR. COBUZIQ: Object to the form.
4 this instaliation. 1 did some reasonable estimates 4 Asked and answered.
5 and came up to 30 to 50 feet would be about right. | 5 A Since the chart is in error to begin with |
6 Second ofall, if he recalls it being between the 6 relied upon the testimony that was between the
7 first and second clean out that would put him 7 first and second clean outs in the system, which is
B between the house and his clean ot number one, 8 the first one is by the house foundation and the
9  because he miscounts the clean outs. And this is 9 second one is within that first hundred feet from
10 just inconsistent with other testimony that they 10 the house. So I discounted him as having this
11 were close to finishing up the job and they did in 11 wrong, this location. And taking all the rest of
12 fact finish up the job with a couple more feet of 12 the testimony that was elicited from the witnesses
13 trench. 13 it's consistent with him, the trench and the
14 Q  Who said they only had a couple more | 14 incident occurring much closer to the house
15 f{eet of trench to finish up the job? I didn'tsee |13 foundation wall than is depicted on his sketch.
1% that any where. 16 Q  Soyou relied on the testimony that
17 MR. COBUZIO: Objection. 17 the incident oceurred between the first and second
18 Q  Where did that come from? 18 clean out to arrive at that point?
19 A My undersianding of both Jeansalle and 19 MR. COBUZIO: Object to form.
20 Freitas with this trench that it required very 20 Q s that what 1 understood you to say?
21 little work to continue finish up after the 21 MR. COBUZIO: A lot more than that.
22 incident. 22 Q And-
23 Q A couple feet? 23 A Aslnumbered them --
24 A That may be not be the exact words. 24 Q Right.
25 Q  Yeah, I didn't think so. 25 A -l believe he - the incident from what |
16 (Pages 58 to 61)
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Page 62
1 understand happened between the first clean out, 1 didn't want i go to that clean out because they
2 which is by the foundation wall and the second 2 didn't wan#to impede upon the privacy of the
3 clean out which is not obviously what his sketch 3 homeowser and go so close to the house, are you
4 shows. 4 aware df that?
5 » Q Right. He testified the incident 5 MR. COBUZIO: Object to the form.
i occurred between the first and second clean out. & A IYave no knowledge of that.
i/ Right? 7 FQ The other thing too, Mr. Carlsen,
# A Yes. 8 f nonc of thi®really makes a difference because the
} Q  All right. But, of course, he 9 § trench coflapsed and it caused injury so it really
16 testified off his chart of the first and second 10§ doesn't matter the depth of the trench all that
1M clean out; right? 11} much; does it?
1 Look, I wasn't there. 12 MR. COBUZIQ: Objection to the form.
13 Q  Well, you read his testimony, though. 13 Q0 Because you agree that safe trenches
14 I know you weren't at his deposition but you read | 14\ don't collapse; is that correct?
15 his deposition? I15]A  Iconcur with that, yes.
16 MR. COBUZIO: What's the question? 16 L= Q  Allright. All right.
17 MR. CLARIC: The one that is on the 17 MR. CLARI: I think that's all | have.
18 record waiting to be answered. 18 MR. COBUZIO: Okay.
19 MR. COBUZIO: Can I have the question 19 MR. CLARK: I'm done.
20 read back. 20 {witness excused)
21 (Whereupon the Reporter reads back as 21 {Whereupon the deposition is
22 requested) 22 concluded)
23 MR. CLARK: We'll go back on. 23
24 Q  So Fernandes testified that the 24
25 accident happened between the first and second |25
Page 63 Page 65
1 clean outs, right? 1 CERTIFICATE
2 A That's my recollection, yes. 2
3 Q Al right. But your recollection is 3 I, DEBRA A. BAPTIST, a Certified Shorthand
4 fhlso that that testimony was referring to the first | 4 Reporter and Notary Public of the State of New
5 Hand second clean outs as indicated on their chart, 2 Jersey, certify t}]at lhfe lforegoingdifs a tmt?tznd
117 accurate transcript of the proceedings of the
2 2 ”‘AS it's here, ' not sure. g ?_eptozit:on oleIk\)dOTHY J. CARLSEN, P.E. who was
8 Okav. IESL ditly 3wOrn by me, '
9 A Qlt might ng,: he recalled that first and then 9 I further certify that 1 am neither
10 somebody brought this chart out. Again not having 10 attorney or counsel for, nor [:EIatEd to or L
11 seen the way this transpired he may have done it 11 employed by any .Ofﬂ.]e parties to the action in
Y ransp ol 2 which the deposition is taken and that | am not a
12 from memory, which would put him in the range of 13 wine P
. . relative or employee of any attorney or counsel
13 near the foundation wall and then this may have 14 emploved in th 1 fi all
T . ' ployed i ihis case, nor am inancialiy
14 been produce_d {indicating). I d.ont recall hm_v 15 interested in the action.
15 that went. | didn't mean to be disrespectful with 16
16 theanswer I gave | wasn't there so | don't know 17
17 how this came about. 18 CATINYTRAN\debbie.bmp
18 Q  OLkay. Well, are you aware that the 19
12 first clean out on your chart is right up against 20 DEBRA A. BAPTIST
20 the house; are you aware of that? CERTIFIED SHORTHAND REPORTER
21 A Thatis the first clean out, yes. 21
22 Q  Okay. 22 Dated: June 18, 2010
23 A It's three feet out from the house 23
24 foundation wall. 24
25 Q  And when they created this chart they ;25

17 {(Pages 62 to 65)

Merrill Corporation - New York
1-800-325-3376 www.merrillcorp.com/law






TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 1
A 45:14 apparently attorney
ABC agree 37:6 4:8 65:10,13
1-8 6:9 7:23 8:2,5,8,12,14 | appeared Attorneys
abilities 8:179:11 11:15 20:3 2:6,10
11:20 13:20 14:8,11 15:24 | appears authority
able 16:4,7,1917:16,19 26:23 36:12 24:1,943:3
23-8 26:3 17:21 20:15 21:1,21 | applied avail
above-entitled 22:5,12,15 36:14 7:3 10:16 11:16,21
1:13 43:25 44:4,7 47:4,18 | applies avoidance
absolutely 49:6,18 58:6 64:13 14:20 10:21
18:9 ahead apply aware
access 28:2 40:3 47:1 7:6 20:9,14 29:13 12:13,21 31:22 32:8
26:6 28:22,25 alleged approximately 35:18 38:339:23,25
accident 29:6 54:5,20 63:18,20 64:4
9:23 21:11 31:13 allow area
58:22 §2:25 22:18 35:2 54:24 B
accidents allows areas back
16:16,21,25 17:18 26:25 21:4 8:21,22 16:1023:12
accurate allude argumentaﬁve 23:14 34:2037:11
65:6 40:24 46:23 38:8 42:1355:19
act amount arrive 60:5,23 62:20,21,23
5:24 6:21 7:2 9:14 27:15 44:11 61:18 backfill
11:3 24:13,18.19 Andre aside 31:19,20
acted 33:20,22,25 34:4,11 16:2,14 25:18 backfilling
29:23 30:8 34:13 35:15,22 asked 42:23
action Andre's 45:22 46:25 57:25 balancing
1:624:1,12,16,22 34:24 614 44:10
65:11,15 angles asking Bank
actions 50:23 12:527:11 49:10,13 | 25
29:17 30:7 48:7,18 answer 50:22 BAPTIST
actual 7:14 15:25 17:7 20:12 | aspects 1:15 65:3,20
31:23 32:3 23:13 25:24 27:13 15:16 42:6 BARRY
added 40:3,12,13 43:10,17 | assess 2:8
54:19 43:18,19,21,25 46:1 | 29:17,22 30:7,16 48:6 | BARTELS
addition 46:2,3,24 47:11 48:17 2:4
24:10 54:12 51:10 58:1 63:16 assessment based
additional answered 28:19 30:14 5:11 15:8 26:10,13
54-6 17:4 44:16,18 47:24 associated 27:235:14 41:6
adjustments 61:4 62:18 19:3 42_:14 58:14 59:2
58:3.4 answering assume basie
adopted 48:10 46:2 49:3 22:15,19 232
625 anyway Assuming basically
AFFILIATED 30:19 32:25 10:17 27:25
1:18 apparent attention basis
afternoon 22:22 19:11 514

1-800-325~3376

Merrill Corpeoration - New York
www.merrillcorp.com/law



TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 2
beginning call 9:18 54:10,10
18:15 46:20 26:13 45:15 checkered Cobuzio
believe called 25:14 2:87:1312:2,24 13:21
4:24,24 13:4 31:7,10 40:7 circle 14:13 17:11 18:25
31:15,21,25 327 Carlsen 58:20 60:9,15 20:1022:11 24:5
33:21,24 38:1 40:16 | 1:8 3:4 4:1,7 36:8 64:7 | circumstances 25:5,827:11 28:1
47:3 44:14 47:24 65:7 24:11 38:19,25 30:18 33:6 34:2,5,10
48:22 54:2 57:2,13 Carlsen-1 Citation 34:15,17,22 35:10,23
57:13 61:25 3:10 55:7,12 25:25 36:5,16,23 37:14
bench case CIVIL 38:1139:6,13 40:1.4
49:22 50:13 4:10 6:1 7:6 12:9 1:6 40:9,14 41:2,10
benched 14:21 15:7,9 26:20 clarification 42:18 44:8,21 45:5
50:21 51:1,6,9,12 28:529:3,16,20 35:5 | 34:10 45:11 46:5,18,22
benching 40:10 42:15 44:10 Clark 47:5,20 48:4,14,19
39:3 50:8 51:13 48:3,6 49:24 50:12 2:4,4 3:5 4:5,7 8:20 48:24 49:2.8,12,17
better 51:4 56:17 65:14 23:12,16 34:4,7,14 50:14,17 51:21 53:2

17:20,23 18:6 28:9

bid

26:6

big

20:9

bit

9:18 41:19

book

16:10,14

bottom

38:23 53:19 56:11,12
56:18,22

box

21:1532:9,21

boxes

31:1233:4

bring

19:10

brought

63:10

build

5:2,15

C

C

1:12 2:19:21,23 10:11
16:11 65:18

calculations

54:20

cause

19:22 37:16 38:18
58:7

caused

36:18 64:9

Causing

36:24

cave

36:943:9,16

Center

2:9

certain

7:4 34:17 35:3,4,15
38:19 43:2

certainly

43:3

CERTIFICATE

65:1

Certified

1:15 65:3,20

certify

65:5,9

characterize

28:12,15

chart

55:20 60:17,21,23,25
61:562:10 63:5,10
63:19.25

chase

34:16,20 35:7,20
36:3,6 49:10,16 53:3
55:4,6 62:17,23
64:17,19

class

13:19

clean

51:14,15,20 52:2,3
53:5,5,6,7,15,20,21
55:22,22 56:2,3,7.8
57:17,19 58:12,21
59:7.8,9 60:20,24
61:7,18 62:1,3,6,11
63:1,5,19,21 64:1

clear

21:4 39:7 52:25

client

36:10,17 51:18

client's

53:11 55:3

close

59:11 64:3

closely

23:4

closer

61:14

closest

51:15

coat

54:15 55:2,5 56:20
57:10,21 58:23 59:17
60:7 61:3,19,21
62:16,19 64:5,12,18

code

57:4

collapse

23:1036:17,25 37:3
38:10,13,18,24 39:20
39:22 40:20 43:20,21
43:24,24 44:6,6,12
44:13,2545:1,3,8,8
46:15,16 47:11 48:22
49:5,5 58:7 64:14

collapsed

36:22 37:1044:15
45:10,18 49:14,15
64:9

color

3:10 55:8

come

26:18 59:18

commencing

1:21

comments

51:9

common

17:8

companies

1-800-325-3376

Merrill Corporation - New York
www.merrillcorp.com/law




TIMOTHY J. CARLSEN, P.E.

- 6/16/2010

Page 3

13:25

company

14:4 15:18

competency

41:20

competent

10:7 11:18 28:20
39:19,21 40:22 41:1
41:4,8,19,24,25 42:1
42:4,5,6,7,8,12,17
47:14

complete

5:6

completed

54:25

completely

60:15

completion

4.4

compliance

8:127:6,20 30:1

compliant

33:10

complied

28:23

Complies

49:1

comply

8:169:510:1 18:24

complying

12:1

conclude

39:20 43:8

concluded

39:24 43:15,23 44:25
45:7 46:15 49:4,14
64:22

concluding

44:5

concur

64:15

condition

24:14 36:21 37:20

conditions

10:22 23:5

confident

354

consider

22:19,22

consistent

39:10 54:23 61:13

construction

1:8 4:17,19,20 5:3,24
6:24 9:15,16 12:21
13:514:2 15:10 20:7
20:1521:24 22:6,14
37:19 54:13,16

consume

16:12

continuation

37:19

continue

59:21

Contract

6:20

contractor

5:2,22 6:2 7:18,19,24
8:6,1511:2,8,13,24
12:514:16 16:3,5,18
16:23 17:17 23:7
24:9.24 25:1,7,20
26:3,4,5,7,9,12,14,15
20:17,18,21 27:1,2,7
27:10,17,19,23 29:4
29:8 50:1,2,3,9,17
31:248:7.9

contractors

7:6 8:249:3,10 12:10
22:20

contractor's

13:8 48:9

control

19:2

convinced

44:12

copy

35:1

CORP

1:8

correct

5:19,20,22 6:2 7:22
9:2010:25 11:11
12:1 14:22 16:8
20:24,25 21:16 23:23
24:2 30:4,10 32:6
37:16 38:15,19 39:22
43:17,18,21,21 46:3
51:16,17,20 52:4,7
52:12,15,19 55:25
56:5,6,9,10 64:14

corrected

24:15

correction

19:5

corrections

43:3

corrective

24:12

couched

48:20

counsel

65:10,13

count

51:20,24

counted

51:14

COUNTY

1

couple

25:25 57:14 592,12
59:14,23

course

13:24 62:9

court

1:14:3 8:20 40:6

created

63:25

creates

51:13

creature

41:20

Cross

333

crouched

38:22

crushed
56:18,22
custom
56:25
cut

0:18

D

3:1

daily

19:8.8

danger

37:1

dangerous

36:15,19,20,21 37:20
38:15

DAR

1:8,8 5:3 12:15,21
13:518:18 19:5,13
20:18,23 25:10 29:22
30:7,16,24 32:21
37:3,15 54:21

dated

34:15 65:22

day

16:11,13 32:2

day's

59:3

deal

23:936:4

dealing

9:23 48:10

death

38:18

DEBRA

1:15 65:3,20

decision

28:6

deecm

30:21

deep

21:8,11 38:22

deeper

21:2

1-800-325~-3376

Merrill Corporation - New York
www.merrillcorp.com/law



TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 4
Defendant detailed 30:11,13 employed
2:10 14:18 22:25 download 11:17 65:11,14
Defendants details 29:12 employee
1:9 50:23 54:2 drawing 7:18 11:23 31:9 65:13
defined determination 53:12 employees
1 5:22.24 26:10 drawn 10:20,23 11:14,20
definition Development 60:18 12:722:1923:4
5:236:13 7:11,20 11:4 | 1:8 5:320:18 dug employer
41:8,14,16,17,23 difference 19:24 57:19 5:21,23 6:1,5,7,13,14
42:2,17 64:8 duly 7:5,11,12,20 9:25
definitions different 65:8 10:8,16 11:1 25:25
6:4 5:4 8:4 13:14 14:5,7 Durham 28:4
demonstrates 23:1029:11,1536:7 | 1:194:1 EMR
27:6 41:19 46:25 53:24 duties 26:17
dep 54:1 8:3 9:9 42:9,11 EMRs
33.22 dig duty 29:2
depending 4:1037:10 56:13 7:25 8:7 16:5 30:17 endless
24:11 direct dwelling 25:15
depends 3:34:56:7,9,14 7:9,12 | 4:21 enforce
5:14 15:25 7:18 24:1 28:25 D-11 8:8 11:13
depicted 49:23 50:25 51:7 51:19 52:5 53:11 enforced
60:9 61:15 directed 58:10,19,20 60:9 15:23,24
depose 8:23 23:15 63:6 enforeing
35:18 disagree P — 17:17 18:20
deposed 8:9,1717:22 e 0 engages
35:12,12 discounted E 25:21
deposing 61:10 2:1,13:1 ENGINEERING
35:17 discuss earlier 1:18
deposition 19:4,17,18 48:5 enlarging
1:74:9,10,11 12:18,23 | discussed easier 50:6
12:2531:5 32:6 40:24 31:20 ensuring
33:1934:1235:21 | discussion Edison 8:25
38:4 45:24 62:14,15 | 15:12,14 19:2529:14 | 1:194:2 entire
64:21 65:7,12 34:18 42:4 education 16:12 21:6 43:15
depositions dishonesty 10:12 45:20 47:12
12:19 44:23 efforts entirely
depth dispute 19:2 46:12
53:18,19 57:17,18 36:9 eight entirety
58:4 64:10 disrespectful 3:10 54:5,23 55:7 45:17 47:10
depths 63:15 either environment
53:13 DIVISION 47:25 51:24 24:23
Description 1:1 elicited equal
3:8 DOCKET 61:12 27:428:8.11
designated 1:2 eliminated equipment
10:8 14:10 doing 24:22 10:7 23:4 42:25

1-800-325-3376

Merrill Corporation - New York
www.merrillcorp.com/law




TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 5

error EXHIBITS 37:17 54:11
61:5 3.7 fair financially
ESQ exist 36:1 65:14
2:4.8 13:16 14:18 fairly find
ESQS existing 41:16 42:3
2:4.8 53:23 58:2 fairness fine
essentially exists 34:23 37:18,19 42:13
52:5 60:8 31:16 fall finish
ESSEX expect 23:3 42:22,24 34:8 37:12 54:15,17
1:1 12:11 23:6,11 24:20 falls 59:3,12,15,21
estimate expected 7:19 finished
5:12 19:6 23:1 familiar 54:10
estimates experience 4:115:1810:2,4,8,13 | finishing
59:4 26:14 11:4 12:7 32:18,23 59:11
ESX-L-7138-06 expert family first
1:2 35:6 4:20 5:16 20:6,14 9:8,19 26:1 31:2 51:22
event - explain far 51:2559:3,761:7,8,9
24:3 36:8 55:14,1 27:24 21:225:1731:3 53:14 61:17 62:1,6,10,25

57:17 exposed 55:20 63:4,9.19.21 65:8
events 42:24 fashion it
13:20 exposure 26:13 41:7,15,17 42:17
evidence 24:2Q Federal five
40:21 42:16 49:21,23 | extended 7:4 21:2,10 32:16 33:3

50:11,25 51:8 45:12.16 feet 38:14,17 39:2,4,18
exact R —— N G TG 3% -7 0 B Y3 N6 3k 45:24
23:8 59:24 e B 38:15,17,2239:2.4 Folder
exactly F 39:18 53:16,17 55:24 | 55:13
43:10 44:16 41:9 56:4,4,5,8,9 58:17,21 | follow
EXAMINATION fact 59:5,12,15,23 60:14 | 30:14
4:5 19:13 23:18 43:21 60:19,20 61:9 63:23 | followed
EXAMINATIONS 44:6,22 45:1,2,10 fell 17:518:1
32 48:2049:5,15 51:8 60:6 follows
example 51:25 59:12 60:4 Fernandes 4:3
11:7 38:21 53:15 factor 1:531:13 33:20,21,23 | foot
excavate 40:23 58:24 61:1 34:11,24 35:22 37:7 | 54:6,19,24 60:2
57:1 factors 37:953:11 58:19 foregoing
excavation 27:17 60:5 62:24 65:5
22:24 41:18,22 24 facts file forenoon

42:1,7 43:4 15:7.8 29:1,10,14 15:5,6 35:741:6 42:15 | 1:22
exceed 44:10 55:3,13 56:14 form
31:3 factually filed 7:3,1312:2,24 13:21
excused 45:19 47:9,23 48:22 35:14 14:1317:11 18:25
64:20 fails fill 20:1022:11 24:5
Exhibit 24:13.19 41:3 54:6 25:5,8 27:13 28:2
55:7 failure final 30:18 33:6 36:16,23

Merrill Corporation -~ New York

1-800~325-3376

wwWww.merrillcorp.com/law



TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page ©
37:14 39:6,13 40:1 further going 21:25 31:24 32:1
41:2,10 49:8 50:17 | 47:14 50:22 65:9 4:99:17 11:18 19:21 33:14
51:21 56:20 57:10,21 19:24 25:13,18 34:22 | heads
60:7 61:3,19 64:5,12 G 34:23 35:24,24 36:6 | 25:17
formal Gallagher 40:12 42:13 43:18,19 | health
14:3 15:13 28:13 3724 38:4 60:5 | 44:25 45:746:2,15 | 7:29:10,20 20:20,24
formalized Gallagher's 46:24 49:4 52:20 heart
13:23 15:17 18:4 20:4 | 35:2037:21 56:13 60:23 48:3
forms gate good heavy
14:5,7 60:20,20 15:7 17:9,14 22:3 27:7 | 23:3 42:25
forth Gateway 42:21 46:1 height
16:10 41:8 2:9 grade 54:19 58:2
foundation GC 53:22,23,24 57:4 58:2 | higher
52:4 61:8,15 62:2 26:7 great 28:7
63:13,24 general 40:4 highlighted
four 5:17:18,19,24 8:5,14 | greater 41-11
2:9 38:22 52:17,22 8:24,24 9:3,9,10,19 | 21:8,10 39:3 hire
53:7 56:7,9 58:20 11:8,12,24 13:8 green 27:10 28:9
Fourteen 14:15,16 16:3,5,18 | 58:20 60:9,19 hired
53:2 16:23 17:16 23:5,6 guess 5:232:21
fracture 24:24,2525:6,10,11 | 6:22 30:5 hires
36:24 25:2026:5,14,21,25 | __ 24:24
frame 27:22 30:2,9 31:1 H — | hiring
45-15 32:17,23 48:79,9 H 248
Freitas generally 2:4 history
19:5,11,17 25:10,14 12:325:19 28:3 32:12 | half 25:2,15,22 26:5 27:6,8
28:12,20,23,25 30:15 | 54:23 55:17 23:13 59:3 27:22 28:13,16 29:2
31:9,11 32:9,14,20 | gentleman hand 29:5
32:2033:137:15 13:3 31:2 hold
47:16 49:22 50:12,25 | GERALD happened 19:13,19 20:2,4
56:21,25 57:13 59:20 | 2:4 29:1036:13 51:11 home
Freitas/DAR getting 58:19 61:1 62:1,25 5:220:15
33:2 46:22 happens homeowner
frequency give 33:18 4:24 64:3
27:1 26:2028:1947:17,21 hazard homework
frequent 48:12 57:13,23 23:3,1924:2,4,16,18 26:16
10:6 given 24:21,22 37:18 42:24 | honest
frequently 34:25 35:13 48:11 44-17
26:8 32:15,15 gives hazardous honesty
front 57:18 58:1 19:10 24:23 44-23
26:16 go hazards Horvath
falfilled 14:3 16:10 24:15 22:19.21,24 23:6,9 31:6
30:17 25:12 28:2 34:8 38:6 41:18,21 42:19,22 hour
fully 40:3 47:1 48:2 55:19 43:2 13:23
29:19 33:10 57:2 62:23 64:1,3 head Hours
Merrill Corporation - New York

1-800~-325-3376

www.merrillcorp.com/law




TIMOTHY J. CARLSEN, P.E.

- 6/16/2010

Page 7

6:20
house

52:4 58:13,17 59:8
60:14 61:8.10,14
63:20,23 64:3
hundred
21:6 32:20 60:13,14
61:9
hundreds
30:2533:1
hypothetical
27:12,14 49:11,17

5:921:12 51:16,20,23

I

idea

17:9,14 26:15

Identification

55:10

identified

35:11,16

identify

15:4 23:8

immediately

26:7

imminent

24:3,16,18

impede

64:2

improve

18:2

inches

54:5,23 56:5 57:8,14

incident

30:24 40:18 58:11,25
59:2,22 60:18 61:14
61:17.25 62:5

include

7:5

includes

8:1

including

12:20

inconsisient

59:10 60:15

incorrect

48:23

indicate

18:23 29:8 42:16
50:12 51:5

indicated

19:7.16 30:23 52:1
63:5

indicates

60:25

indicating

41:12 48:25 52:11,14
52:18,23 53:8,12
55:3 60:18 63:14

indication

26:20,23 29:9 43:9,16
57:18,24 53:1

individual

14:19

industry

26:4 30:5

information

26:6

initial

19:3

initiate

0:25

injuries

16:21,2517:19 26:19
536:24

injury

24:2 36:18 38:18 58:7
64:9

inquiry

12:5

inspect

26:8,21 39:19

inspected

19:840:1647:10,12
55:15

inspection

27:1 39:24 40:23

inspections

10:6 15:21 16:4,6

install

57:19
installation
54:5 58:5 594
installed
53:25 54:11,12,18
instances

18:7
instructed
10:21
insuring

8:1

interested
65:15
Internet
28:14
interviews
12:6
investigation
30:21
in-house

14:1

issue

44:23,23 48:11
issues

29:15

items

23:2

i.e

36:21

J

1:8 4:1 65:7

Jeansalle

12:13 13:2 14:10 19:7
19:1220:18 21:21
22:13 23:2 24:1
30:23 37:539:24
40:16,21 41:1,3,7,15
42:16 47:4,19 48:21
49:3 54:9 59:19

Jeansalle's

19:121:14,1922:8
48:24

Jerry

4:7 34:23 35:10 46:22

Jersey

1:1,16,19 2:5,10 4:2
4:21 65:5

Joao

31:6

job

10:6 14:11 15:22
16:16 17:119:8
20:14 22:9 23:18
24:25 29:16,20 30:6
34:837:1240:18
54:22.25 55:15 59:11
59:12,15 60:23

jobs

20:9 32:20

JOHN

1:9

joint

7:25 8.7

JOSEPH

2:8

June

1:21 65:22

K

K

2:811:1

KEEFE

2:4

ey

48:9

kill

58:24

kind

16:19 28:19 46:17
51:2

knew

37:3

lknow

5:512:12,16 13:13
15:2,1916:9 18:21
19:922:13 23:7,9,11
28:22.,24,2529:6,11
30:16,1931:833:2

1-800-325-3376

Merrill Corporation - New York
www.merrillcorp.com/law




TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 8

34:18 35:9 38:9,22 lines manner meeting

40:6 45:12 46:1 47:9 | 50:22 57:14 19:7 19:17

51:22 54:7 57:3,7 little manual meetings

60:22 62:14 63:16 9:1827:641:1959:21 | 16:1917:1,10 18:22 19:3,14,20 20:2,5
knowledge location mark memory
13:12,15,24 14:14,16 | 21:12 44:12 48:21 52:20 55:6 63:12

14:19 15:7.8,14,15 57:16 61:11 marked met

22:2523:126:2,3 locations 55:9,11,13 4:8

27:229:4 31:2 36:12 | 21:11 material mine

42:24 43:2.5 60:10 logic 10:7 37:10 54:6 56:24 | 52:10

64:6 46:9 materials minute
knowledgeable long 41:7 42:15 54:24 32:25
12:14,20 5:5,12,1517:25 29:14 | Mateus miscounts
known 57:14 32:6 59:9
23:2 longer matter missed
knows 45:16 1:13 13:6,9 15:20 51:24
46:7 look 16:17,24 17:8,23 mistake

9:2225:1,2,7,21 28:18 | 21:2222:7 64:10 43:22 25 44:5 46:17
L 28:21 29:21 35:2 McGUIRE 47:4,7.19 48:16 49:7

LABORATORIES 55:1 62:12 2:7 49:19
1:18 looked mean misunderstands
laid 44:14,15 46:14 17:8 18:11,21 23:13 46:7
19:24 looking 42:5 45:6,8 46:13,14 | misundersteod
LAW 44:22 53:1 58:9 46:19 48:550:3,19 | 45:20,21 46:4 48:1
I:1 loss 50:20,20 63:15 Monmouth
lay 26:19 meaning 2:5
50:9 lot 11:3 43:15 months
lays 5:14 50:21 61:21 means 5:16
16:20 low 11:2 15:19 16:12 morning
left 26:17 30:22 37:18 40:17 45:13
40:18 lower meant motion
legal 57:1,3,5,6,8 27:24 35:7,14
8:10 lying measured muddy
length 45:2 51:23,25 53:14,15 23:5
21:6 . , | 55:21,23 Mulberry
let's M |imeasurement 2:9
0:2 32:24 49:3 55:1,19 | maintain 56:1 multi
level 7:2510:1 measurements 25:25 28:4
28:7.22 53:21 manage 55:20,21
limit 8:7 18:11 measures N
25:19 management 25:18 27:7 N
limited 21:24 227 measuring 1:12 2:1 5:1
6:7,14 7:11 manager 60:24 name
line 13:4.9 14:11 22:9 meet 4:7,25 54
25:1547:23 23:17.21.25 48:8 0-3 19:21 naturally

1-800-325-3376

Merrill Corporation - New York
www.merrillcorp.com/law




TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 9

30:13 number 22:22.23 organized
near 52:1,5,6,9,10,10,13,14 | obviously 15:6
21:11,12 63:13 52:16,17,17 53:5,6,6 | 19:21,24 24:1562:3 | original
necessarily 53:7,7,8,16 55:22,23 | Occupational 42:14
16:22 17:7 25:24 56:2,3,7 57:12,13 7:2 OSHA

30:11 42:8 49:20 58:13 59:8 occurred 5:18,21 6:6,13,18,25

56:12 numbered 37:6 40:18,20 44:13 7:11,20 8:1,8,17.25
necessary 61:23 47:11 48:22 58:11,22 | 9:5,8,12,14,14,19
10:1 18:8,8 58:25 59:2 60:18 10:17 12:113:10,12
need 0 61:17 62:6 13:15,18,20,22 14:14
12:314:2 58:3 oath oceurring 15:10,23 16:10,14
needed 44:19 46:7 61:14 17:24 18:17,19,24
22:13 object offer 20:8,13 23:19 25:15
needs 7:13 12:2,24 13:21 47:8 48:16 25:24 29:5,12 30:1
11:16 13:12,15 14:13 17:11 18:25 offhand 33:10,18 39:19 41:1
neither 20:10 22:11 24:5 35:9 41:9,23 42:547:14
65:9 25:5,8 27:13 28:1 office OSHA's
never 30:1836:16,23 37:14 | 17:12,13 35:13 9:10 28:3 42:17
7:1925:1731:1232:9 | 39:1340:141:2,10 | offices outcome
new 49:8 50:17 51:21 1:18 36:19,20
1:1,16,19,19 2:5,10 56:2057:10,21 60:7 | Qh outs

4:1,2.21 26:4 65:4 61:3,19 64:5 34:14 51:14 52:2 53:21 59:9
Newark Objecting okay 60:24 61:763:1,5
2:10 33:6 5:1,18,21 6:1,5 7:8,23 | ountside
night Objection 8:149:5,19,22 11:1,6 | 14:4
42:23 38:1139:642:18 44:8 | 12:1813:1,6 16:23 | overall
nine 44:21 45:5,11 46:5 18:14,18 20:13,17 8:159:4
5:1621:3 46:18 47:5,20 48:4 21:922:3425:6 oversee
non-delegable 48:14,19 50:14 58:23 | 30:11 31:8 32:24 30:17
7:25 8:7,10 59:17 64:12 33:9,19 36:537:25 | overseeing
Norberto objections 38:14 39:17,23 43:13 | 27:23
12:13,22 13:2,3 8 40:8,11 44:4 45:23 46:3 47:1 | oversight

14:10,24 15:1 obligation - 749:15,17,21 52:23 27:15 28:7 30:3
Norberto's 26:24 47:15 " 53:21 55:5,1956:11 | owner
14:21 observations 63:8,18,22 64:18 4:22.23
Notary 26:10 ones S
1:16 65:4 observe 42:20 L
notes 26:9 45:2 onsite P
1:12 observed 45:13 48:10 1:122:1,1 42:3
notice 40:19 43:7,14 44:13 opened page
12:19,23.25 44:24 45:6,17,19 44:11 50:2 3:8,11 35:2138:4,5
notify 48:21 49:4,13 opinion 43:6,13 45:24 52:9
23:22 observes 6:13 7:10,17,19,21 53:1,555:9
notifying 24:21 47:17,22 48:12,16 pages
24:10 obvious 61:2 3:1055:8

1-800-325-3376

Merrill Corporation - New York
www.merrillcorp.com/law



TIMOTHY J. CARLSEN, P.E. - 6/16/2010

Page 10
part 10:8 14:1 42:25 43:5 price
6:259:21,23 10:2,11 photocopies possible 25:7
11:3 29:16,20,24 3:10 55:8 42:25 primarily
30:5,6,10 42:3,10,11 | photographs postulated 19:3
45:23 3:10 55:8,12 39:15 principals
particular photos potential 21:23 22:6
4191292519 | 55:14 23:3,10 43:9,16 printed
particalarly o petures oractice | 28e4
14:9 24:3 5:8 17:20 54:16 56:21 prior
parties pipe 57:1 31:13 38:1
8:4 16:1 29:18 65:11 19:24 53:19,24 54:4 practices privacy
passed 54:12 56:12,19,23 13:7 15:15,16,20 64:2
13:25 14:4,7 57:2,3,6,15 58:2 16:15,17.24 17:24 probably
passing pipes 18:2021:23,2422:6 | 5:16 16:12
50:1551:9 38:23 25:3,22 26:24 27:20 | problem
pattern place 28:10,16,23 30:15 23:23 33:7 60:3
44:22 8:118:16,17 31:3 problematic
paying placed predated 47:24
6:8 31:19 7:1 procedures
pending places preexisting 17:13 18:1 22:14 25:3
47:2 21:2,16 7:1 25:22 27:21 28:10,16
people Plaintiff preferably proceedings
13:25 14:18 37:1 1:62:633:24 13:17 1:13 65:6
peoples please preferred process
25:17 8:19 34:5 45:25 17:227:10 12:11
perfectly Plumbing present processes
47:11 31:9,12 32:14 34:12 12:6
perform plus presume produced
16:3 19:6 21:6 7.8 12:14,17,22 29:3
performing point presurmes 34:16 35:8 55:18
11:19 12:8 26:12 4:915:9 31:25 37:23 6:19 63:14
permits 38:13 40:2,4,561:18 | Pretend production
33:18 pointed 40:14 59:3
person 60:8 pretty program
12:14,20 13:10 23:7 points 35:4 20:20,24
24:21,2229:14 39:19 | 40:7 prevent programs
39:21 40:22 41:1,4,8 | policies 16:16,21 24:2 10:1,5,17 17:25 18:3,4
41:19,20,24,2542:2 | 17:13 28:4 preventing 18:7
42:4,5,7,8,12,17 Policy 16:2517:18 project
47:14 50:9 25:25 prevention 4:14.18,20 5:6,9,12
personal poor 9:23 6:16,18,20 7:7 12:11
29:3 36:12 27:5 pre-construction 13:4,5,9 14:10 15:16
personnel position 19:16 18:9 19:5 20:5 22:8
22:20 11:7,10 14:6 22:8 39:5 | pre-disposed 22:14 23:17,20,25
persons possess 36:25 40:19,22 48:8
Merrill Corporation - New York

1-800-325-3376

www.merrillcorp.com/law




TIMOTEY J. CARLSEN, P.E. - 6/16/2010
Page 11

projects Q 58:3.8 59:4 22:3

7:49:122:20 30:25 qualifying reasonabiy refer
proper 42:1 13:15 6:5 35:24 60:10

50:7 question reasons reference
property 4:16 6:19 7:8,9,9,10 54:8 50:15 52:1

4:23.23 19:8 8:1916:13 17:3.6 recall referred
protected 22:123:13 25:1;;]9 5:715:12,13,17 31:14 | 35:12 41:4 50:6
33:15 29:19 32:4 36:4 3:8:7 31:15,17 32:9,11,11 | referring
protection 30-14 40:12 42:14 32:13,16,22 35:17 9:13,14,15 15:2 16:1
37:1339:3,4 43:7,14,15,18,20,22 37:23 38:12 44:1 29:540:5 60:12 63:4
provide 45:2’1 46:1,2,4,7,20 50:21 56:24 57:15 regard

10:527:16 28:6 46:24 47:2.3.25 48:2 63:14 21:4 32:10 43:25 44:2
provided 48:10,20 49:13 57:25 | recalled 44:7 47:7.21 48:13
13:14 35:1 62:16,19 63:9 49:23
provides questioning recalls regular

10:17 35:14 46:11 47-23 59:6 10:6 15:21 20:4
provisions questions received regulation

9:1111:6 45:25 50:22 15:18 55:9 14:19 18:17
prudence quick receiving regulations

13:9 16:24 22:7 48:8 26:13 15:13 5:19,24 6:6,24 7:1 8:2

48:13 quote recognition 9:16 12:1 13:13 14:2
prudent 29:1,12 47:13 10:21 14:15,17 15:23 17:18
13:6 15:21 16:15,17 recognize 17:21 18:2020:9,13

21:23 27:20 37:9,13 R 22:18 23:18 26:1 reinspection
prudently R recognized 24:14

29:23 30:8 1:12,12 2:1 42:10 14:15 28:3 related
public range recognizes 65:10

1:16 26:5 65:4 60:2 63:12 17:24 25:25 relationship
published read recognizing 12:10 25:9,12 30:24
9:13 8:21 12:16,17 14:21 18:19 relative
pulling 15:521:13 23:12 recollection 8:6,25 10:2223:8 28:4
55:2 37:2141:12 43:11 20:21,22 63:2.3 30:4 41:17,21,21
purpose 44:9 45:23 51:6 record 42:8,10,11,22 43:1
16:13 62:13,14,20 11:22 14:25 26:4 44:11 65:13
purposes reading 29:13 52:25 55:11 relevant

35:6 32:12 37:23 38:12 62:18 6:23
put reads records reliance

16:14 25:18 27:23 8:22 23:14 62:21 18:23 311

37:1,11 56:14,18,22 | really Recross relied

37:1259:7 60:2.3.13 | 23:835:17 48:2 50:24 | 3:3 61:6,16

60:21 63:12 50:2553:14 64:8,9 | Red rely
Putting reason 2:5 26:22

16:2 35:3 Redirect remember
P.E reasonable 3:3 56:25

1:9 3:4 4:1 65:7 12:528:11 30:22 31:1 | redo remove

1-800-325-3376

Merrill Corporation - New York
www.merrillcorp.com/law




TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 12
37:18 responsibility 4:12 17:21 40:6 43:13,22 45:24 46:6
removed 8:159:4,25 R-3702 46:14,21 48:15 58:20
24:23 rest 55:13 scaffolding
repeat 61:11 42:9
7:10 restrain S scenario
report 25:13 S 49:6,18
29:17,21 35:6,21 result 1:12 2:1 Schwartz
A 3324 38:2.5 985 gife R |
52:21 53:1,4 54:2,21 | returned 7:2516:15,17 17:24 se
5518 45-14 18:9,20 19:6 26:12 15:12
reporter review 26:23 27:20 30:15 second
1:16 4:3 8:20,22 23:14 | 4:1041:6 38:10 47:13 58:6 40:21 52:3 58:21 59:6
62:21 65:4,20 reviewed 64:13 59:7 61:7,9,17 62:2,6

represent

33:25 34:23,24 35:25

representative

48:10 54:22

requested

62:22

require

17:25 20:19 27:22
30:239:24 574

required

18:8 34:8 38:6 59:20

requirement

26:24

requirements

9:20 10:12 13:22

requires

43:4

reread

8:18

research

30:21

residence

5:16

residential

20:6

respect

18:18

response

12:22 35:13

responsibilities

8:11,13,25 9:24 26:8
27:9

5:815:520:331:5
32:533:19,23 38:1
42:15 50:1 58:15

right

4:12,14 5:9,11 6:12,15
7:16 9:8 10:2,4,9,11
10:15,18,23 11:9,12
14:24 22:16 23:17
28:10 29:18,23,25
30:3,6,9 31:6,17,22
32:5,19 33:20 34:6
34:16 35:23 36:3,21
37:4,8,11,22 38:3,8
38:24 39:16,20 41:13
43:19,22 46:14 48:25
51:3,18 52:8,8,13,14
52:16,20 53:17,22
55:21,24 56:1,13,19
57:9,20 59:5 60:17
61:24 62:5,7,9,11
63:1,3,19 64:16,16

Road

1:19 4:1

roadway

21:7 54:17

Rolando

1:533:21,23

role

24:8 30:8 41:4 48:6,17

roughly

5:5,13

rules

safely

11:21 26:11

safer

18:5,13

safest

18:6

safety

6:21 7:2 8:7,12,13 9:1
9:9,11,20 10:12,16
11:14 12:15,20 13:7
13:10,19 14:24 15:11
15:15,22 16:4,6,18
17:1,9,18,25 18:7,12
18:21 19:2,14,18,20
20:2,5,20,23 21:23
21:24 22:6,7,9,13,19
23:19,19 24:2 25:1,3
25:17,21,2227:5,7.8
27:8,21 28:10,13,15
28:15,16,23

Samuel

32:6

save

15:14,20 16:24 18:5

saw

19:10 40:21 57:11

saying

18:10 20:8 41:3,25
44:24 45:6 56:25

says

9:24 10:5,15,23 32:19
34:21 39:12 41:25

62:10,25 63:5

section

16:11,11 21:7 40:20
44:13,1545:18 47:12

sections

50:2

see

9:4 11:25 12:2515:22
16:5 18:22 29:2 33:5
33:7 34:2 45:19,22
49:21,23 50:12 52:21
52:23 53:8 59:15

seeing

8:1641:25

seeking

12:19

seemingly

25:15

seen

5:3 63:11

selects

27:17

sense

17:8

sent

12:19 35:5

separate

8:3

series

55:12

serious

17:14,17

1-800-325-3376

Merrill Corporation - New York
www.merrillcorp.com/law




TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 13

seriously sites specifically 0:21,22 10:11 16:11
279 10:6 16:17 5:259:1515:3 31:15 42:39,11 55:13
serving situation 32:11,17 subcontractor
13:8 39:1 spill 5:226:27:511:17,23
set sixty 31:18 19:4,22 23:22 24:11
41:8 55:16,17 60:14 spoke 24:13,17,19,25 25:2
setting sketch 54:21 2542123262275
14:4 53:11 61:1562:3 standard 27:16,24 28:7.9
seven skills 39:7,11,11,15 40:24 subcontractors
21:3,6,8 11:19 41:542:6 43:4 47:15 | 7:24 8:6,169:511:2,9
severe slope 54:13,16 11:2520:19
36:24 38:18 49:22 50:13,23 51:13 | standards subcontractor's
sheathing sloped 6:21 9:16 13:16 18:1 11:14
37:17 50:21 51:1,6,8,12 33:1142:9 subject
shook sloping standing 6:20
2125 39:3 50:8 51:12 33:14 Subsection
shored small start 41:9
33:15 45:16 18:22 25:11 SUPERIOR
shoring soil started 1:1
31:12 32:21 33:3 34:9 | 23:9 45:15 51:15 supposed

37:12,17 solely starting 46:8
Shorthand 47:16 18:15,17 sure
1:16 65:3,20 somebody State 8:20 17:23 44:16 63:7
shortly 24:20 63:10 65:4 surface
37:6 somebody's statement 53:22,23
show 29:12 7:2334:11,13,25 surrounding
36:1,1 somewhat 35:19 58:8 29:1
shown 57:1,3,5.6 statements sworn
51:19 son 35:13 4:2 46:14 65:8
shows 34:6 steel system
15:1,9 62:4 sorry 42:10 52:4 61:7
simple 21:2547:1,2 stenographic e
44:22 sort 1:12 S -
simply 13:18 step T
24:8 26:25 29:11 sounds 38:8 1:12,12

45:18 32:18,23 stone table
single speak 54:11 56:18,22 53:10
4:20 5:16 20:6,14 14:25 15:11 strata tailor
sit speaking 23:10 27:]
16:9 20:5 35:15 25:20 40:8,11 Street take
site specialists 2:5.9 5:12,15 9:22 11:7 24:1
8:815:10,22 17:1 19:8 | 14:17,18 strike 24:12,15,2129:12,21

21:1526:18 32:2 specific 7:16 21:20,22 23:24 32:24 50:19 52:9

37:5 40:18 54:22 14:20 22:25 41:21 28:20 30:12 38:5,6 55:1.17

60:23 42:10,1143:5 56:24 | sub taken

Merrill Corporation - New York

1-800-325-3376

www.merrillcorp.com/law




TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 14
1:15 4:8 34:13 37:7 46:14 49:25 50:19 top 32:2533:4 43:7,9
37:965:12 51:2,4,5,7 54:8 56:17 | 51:13 53:4,19 54:10 65:5
takes 57:11 58:15,18,22 tops truth
27:8 59:10 61:1,6,12,16 50:6 44:20
talk 62:13 63:4 train trying
9:2 16:14 19:22 25:12 | Thanks 11:9 17:722:1
talked 49:2 trained two
6:17 34:1 thing 10:24 11:14 13:10 3:105:4 12:10 52:1,6
talking 37:13 50:23 64:7 14:1,1 42:12 52:9.10,13,21,22
6:18 25:9,14 30:22 things training 53:5,7,16 54:8 55:8
459 5:14 9:3 16:20 18:13 10:12,17 11:22 13:13 55:22 56:3
talks 26:136:7 43:1 59:2 13:18,19.23 14:3,4,7 | type
35:21 think 14:9,25 15:11,12,13 | 20:4 24:21 29:5 50:23
task 17:8 20:11 24:8,17 15:17 18:4 22:10 types
14:20 28:13 29:25 30:24 transcript 7:412:8 18:4 22:2]
tasked 31:4 32:1 33:13,16 34:3,12 35:1 36:1,2 23:541:18
47:14 34:25 35:25 39:14 48:25 65:6 typically
tell 40:4 43:19 45:2 46:4 | transpired 12:4
22:16 44:19 46:8,24 47:6 48:5 58:8 59:25 | 63:11 typing
telling 60:22 64:17 trench 23:9
48:11 thought 21:2,7,1523:3 31:12
ten 40:9 47:8,13 31:19,23,25 32:3,9 - U
13:23 three 32:2133:4,14,15 Uh-hum
ten-hour 32:14 33:1 52:14,17 34:8 36:9,15,22,25 | 52:24
13:19 52:22.23 53:1,3,6,8 37:3,7,10,12 38:6,10 | ultimate
ten-thirteen 53:16 55:24 56:2,8 38:13,21,23 39:19 14:16
1:21 58:20 63:23 40:16,19,20 42:23 undergo
ten-year tiers 43:8,14,15,20,23 13:18
12:930:23 8:6 44:511,14,25 45:1,3 undergone
terms time 45:7,9,12,15,17,20 12:12
9:17 19:18 26:19 understand

6:22,23 7:5 8:10,11,11
18:5

testified

4:3 19:13,15,19 20:1
20:18 25:16 31:11,21
31:23 32:8 39:25
43:6 46:6 48:5 60:22
62:5,10,24

testimony

12:16,17 14:22 19:2
19:16 20:321:4,14
21:17 31:14,16 32:10
32:12.16,22 33:11
35:24 36:11 37:2
40:25 43:11 44:1.9

27:23 31:8,13,18
32:1 37:24 40:2,5,17
45:13,14,15 53:24
58:5

times

19:9 57:3

TIMOTHY

1:8 3:4 4:1 657

TINYTRAN\debbie...

65:18

today

29:9,13 53:23

TOMPKINS

27

46:1547:10,12 49:4
49:14,14 50:10 51:11
53:18 56:11 57:19
58:4 59:13,15,20
61:13 64:9,10

trenches

19:23 25:16 32:15
33:2 38:14,17 39:9
43:149:22 50:1,7,13
50:16 51:1,8 33:13
58:6 64:13

trenching

22:24 42:7 43:4

true

14:2519:12 21,17

4:16 6:23 14:6,8 17:6
22:123:729:19
30:14 43:13 45:25
46:9,11,20,21 47:25
49:12 51:19 62:1

understanding

13:2 19:1 21:17 26:17
40:10 42:22 58:9,10
58:12,16,25 59:1,19

understeood

44:10 46:3 61:20

undertaking

22:15

undesirable

1-800-325-3376

Merrill Corporation - New York
www.merrillicorp.com/law




TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 15
27:21 waived withdraw 30:13 35:18
unquote 34:21 36:4 38:7 write
29:1,1247:13 wall witness 17:15,20
unsafe 52:4 58:1761:1562:2 | 3:3 8:18 34:25 35:2,25 | writes
10:22 33:13,16 63:13,24 46:23 49:1 51:11 38:4
unsafely want 64:20 writing
29:9 15:317:13 28:9 30:14 | witnesses 29:17,21 38:2
unsecured 41:12 52:9 64:1,2 25:16 34:18 35:11 written
36:21 wanted 50:4 54:957:12 60:3 | 7:316:18 17:1,9,25
unusual 25:1144:19 61:12 18:3,7,21 20:19,23
20:6 wants words wrong
use 17:17 18:2 19:22.23 6:311:1620:11 59:24 | 33:544:1 61:11
50:7 Warren work - -
uses 4:21 6:207:258:810:22 | e X
6:3 wasn't 11:18,2012:7.8 X
utilities 34:12 44:25 45:7 14:20 15:14,15,20 1:4,4,10,10 3:1
54:18 46:1562:12 63:16 16:15,17,24 17:24 T -
S way , 18:20 19:6,17,22,23 ‘
— Y 6:24 28:24 31:20 23:126:11,12,22,23 | yeah
v 33:11,16 36:7,11 30:15 31:3 40:17 18:627:14 34:7 46:10
1:7 40:12 44:16,18 47:8 | 42:10 52:10 54:24 50:9 52:3 55:4 59:25
various 47:1748:12,16 49:11 |  59:21 year
12:1915:16 22:21,25 | 57:25 63:11 worked 5:17
41:18 ways 32:14,19,25 years . .
vein 5:4 13:14 46:25 worker 26:19 32:14 33:1
17:15 Wednesday 6:7,8,9,14 7.12,17 Ty
vernacular 1:21 24:3 3622 37:11 R -
. #1-10
50:8 went 38:22 1:9.9
vibrations 21:3 60:5 63:15 worlkers o
42:25 weren't 11:9 16:21,25 17:19 Y
vicinity 62:14 33:14 50:1 071024070
58:16 wet working 2:10
view 23:5 15:7 23:4 26:9,15 29:4 | 97701
60:16 we'll 29:930:23 32:2 2.5
violation 21:13 26:13 62:23 38:23 08817
23:19,20 we're workplace 1:19 4:2
violations 30:1 13:7
28:1529:6.6,7 We've works 1
: W 4:8 49:9 27:3 1-2
: widened worksite 16:12
WACHENFELD 50:2,3,9 51:11 8:15 10
2:7 widening worksites 56:5
Wages 50:6,16,20 51:3,9 28:4 100
6:9. . wider wouldn't 2:9
waiting 51:13 12:10 16:19 17:16 110
62:18

1-800-325-3376

Merrill Corporation - New York
www.Tmerrillcorp.com/law



TIMOTHY J. CARLSEN, P.E. - 6/16/2010
Page 16

43:6 56:4.4
113 50
43:13 58:17 59:5 60:1
12 55
57:8 3:11
16
1:21 53:1,3 6
17 6
46:25 57:8
170 —

2:5
17

18

19

35:21 38:4,5
1910-12

6:25
1926.13
16:11
1926.32
11:141:9

2

2010
1:21 65:22

3

3.25

53:17 55:23
3.92

56:8

30

58:17 59:5 60:1
30-hour
13:24

33
60:19,20

£y

4
3:5

56:5
5.83

Merrill Corporation - New York
1-800-325-3376 www.merrillcorp.com/law



