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Re: Feliciano Tenezaca v. Toll Brothers, et al.
Docket No.: ESX-1.-1262-11
Our File: 10-48

Plaintiffs’ Response to Timothy Carlsen’s Objection fo the
Release of Records Obtained From Safety Organizations

Dear Judge Rosenberg:

We represent Plaintiff Feliciano Tenezaca in the above matter. The
Court by Order dated April 21, 2015 granted Plaintiff’s motion to compel
Timothy Carlsen to sign authorizations to enable plaintiff to obtain the
release of records from various professional organizations from which Mr.
Carlsen is a member. These records have been received by Your Honor and
reviewed in camera by the Court and counsel for Mr. Carlsen for claims of
confidentiality and privilege. Please allow the following to serve as a
response to additional comments made in the August 27, 2015 letter by
counsel for Timothy Carlsen.'

Mr. Carlsen’s current primary objection to the release of the records
at issue 18 that the discovery is “overbroad, unnecessary and harassing”. This
is the same argument that Mr. Carlsen has raised time and time again in
support of his opposition to signing the requested releases. However this
tenuous, unsupported argument was already addressed and considered by
Your Honor when the ruling was made on April 10, 2015. The court did not
find Plaintiff’s request for records overbroad, unnecessary or harassing and
instead ordered Mr, Carlsen to sign the requested authorizations.(Exhibit 4,
April 10, 2015 Order). For Mr. Carlsen to currently allege again that the
records are overbroad etc. is just rearguing a point that has already been ruled
on. The 30 or so pages of documents have already been received by the court
and reviewed in camera by the court and defense. This overbroad etc.
argument may have been relevant before the records were released but in
reality have no applicability as of today’s date since the authorizations have

' Although counsel for Mr. Carlsen refers to Mr. Carlsen as an “Intervenor” that title is
improper and will not be used herein as said status was denied to Mr. Carlsen by Your Honor at
the April 10, 2015 oral argument. (See transcript, attached as Exhibit B to Carlsen’s Aungust 27,
2015 letter; p.35:lines 17-21).
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been signed and records already released by the Safety Societies. Furthermore the records are not
overbroad but are quite particularized and not harassing in any way, shape of form.

Mr. Carlsen still does not allege, and certainly does not show in these or any prior
submissions to the Court, that the requested discovery is either “confidential™ or “privileged.” See
Hammock v. Hoffman-LaRoche, Inc., 142 N.J. 356, 376, 662 A.2d 546, 556 (1995)(“Documents
containing trade secrets, confidential business information and privileged information may be
protected from disclosure.” (emphasis added)) In Hammock the New Jersey Supreme Court held
that the person who seeks to overcome the strong presumption of access must establish by a
preponderance of the evidence that the interest in secrecy outweighs the presumption. Jd. They
further held that the need for secrecy must be demonstrated with specificity as to each document.
Broad allegations of harm, unsubstantiated by specific examples or articulated reasoning, are
insufficient. Id. It is the party seeking to block the requested information, in this case Mr. Carlsen,
who has the burden to show step by step why each document should be exempt from disclosure. Mr.
Carlsen has never even addressed, let alone satisfied, his burden of proof.

There is absolutely no confidential or privileged information contained in the records at issue.
Whatever “sensitive personal information pertaining to Mr. Carlsen or his family” is alleged by Mr.
Carlsen to be in these records is not even sought by Plaintiff. Plaintiff has no interest in Mr.
Carlsen’s credit card information or his Social Security number or address, if this is the type of thing
Mr. Carlsen is referring to. (Although it should be noted that much of this information was obtained
at Mr. Carlsen’s deposition). It is hard to determine what Mr. Carlsen is claiming is “sensitive
personal information™ as, once again, he offers no specific examples to support his allegations.
However the bottom line is that alleged “personal sensitive iInformation™ does not, without ashowing
by Mr. Carlsen, rise to the level of “confidential” or “privileged” and therefore there is no protection
afforded to this information under Hammock nor Rules 1:2-1 and 4:10-3 Id. at 380.

Mr. Carlsen is the expert of Defendant Toll Brothers and as such it is proper and appropriate
to investigate the purported qualifications of an expert. Lawlor v. Kolarsick, 92 N.J.Super. 309, 312-
13 (App.Div.), certif. denied, 48 N.J. 356 (1966) (cross examination of a purported expert witness
. may include evidence that the witness's purported qualifications to comment on the issues presented
“was less than he claimed, and that such deficiency affected his credibility.”) When pretrial
discovery is sought to be restricted, the principle generally applied permits the widest latitude in the
use of discovery tools, Berrie, supra at 278, citing Blumberg v. Dornbusch, 139 N.J Super. 433,354
A.2d 351 (App.Div.1976) where the information sought will aid in the preparation of the case or
otherwise facilitate proof of progress at trial. Bzozowski v.Penn.-Reading Seashore Lines, 107
N.J.Super. 467, 473, 259 A.2d 231 (Law Div.1969). Parties may obtain discovery regarding any
matter not privileged. which is relevant to the pending action. R. 4:102(a). The relevance standard
does not refer only to matters which would necessarily be admissible in evidence but also includes
information reasonably calculated to lead to admissible evidence. Berrie, supra at 278. When
impeaching an expert, “the test of relevancy is not whether the answer sought will elucidate any of
the main issues, but whether it will to a useful extent aid the court or jury in appraising the credibility
of the witness.”/d. at 314 (quoting Me-Cormick, Evidence, § 29, 54-55 (1954).

Iffa ;;)arty wants to block relevant discovery they are supposed to meet the burden of proof
for a protective order. An in camera review is supposed to be for purposes of addressing claims of
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privilege, confidentiality and trade secrets, not to determine issues of relevance. “If a claim of
privilege is disputed, an in camera review by the court of the allegedly privileged material is
ordinarily the first step in determining the issue.” Pressler & Verniero, Current N.J. Court Rules,
Comment 6 to R. 4:10-2 (2011) (citing Loigman v. Kimmelman, 102 N.J. 98 (1986)). Critically,
“[t]he trial court must examine each document individually, and explain as to each document deemed
privileged why it has so ruled.” Seacoast Builders Corp. v. Rutgers, 358 N.J. Super. 524, 542 (App.
Div. 2003); see also Hartz Mountain Indus., Inc. v. N.J. Sports & Exposition Auth., 369 N.J. Super.
175, 183 (App. Div.)

- There is no dispute that Mr. Carlsen has been designated as a “Certified Safety Professional”
(CSP) or has been accepted into various professional organizations. The issue is what Mr. Carlsen
represented to the Board of Safety Professionals and other organizations to obtain these
certifications. If he was dishonest or inaccurate as to the information he represented to these
organizations then Plaintiffs should be able to uncover lus duplicity. Plaintiffs have thoroughly
enunciated the relevance of these application records, and why Mr. Carlsen should not be permitted
to hide what he submitted to obtain his safety credentials, in Plaintiff’s motions and briefs dated
January 4, 2015, February 11, 2014, Aprl 15, 2015, Apnil 21,.2015. (Attached hereto as Exhibit B,
Exhibit C, Exhibit D and Exhibit E respectively). These reasons, including but not limited to the fact
that, the requirements to be declared a CSP do not match up with Mr. Carlsen’s prior and current
qualifications listed on his CV and do not comport with his prior deposition testimony, along with
the fact that there is a glaring inconsistency as to his opinion on the root cause of work accidents,
makes these application records a proper area of discovery, cross-examination and impeachment.
The Court, counsel and jury are entitled to know what this purported expert told the various
professional organizations to obtain the kinds of credentials he relies upon to give expert testimony
in this case.

Mr. Carlsen has made no showing that the documents are privileged, confidential or a trade
secret of any kind. Mr. Carlsen just unconvincingly and subjectively argues the documents are
“overbroad, unnecessary and harassing™ and “contain personal, sensitive information”. However that
1s simply not the standard for discovery under any measure and certainly 1s no justification for
blocking relevant, non-privileged discovery that plaintiff is clearly entitled to.

- Respectfilly submitted,

STEPHAWNIE TOLNAI
For the firm
ST:ir
Enclosures
cc: Bonnie Hanlon, Esq. (Via Fax 609-986-1301 & Lawyers Service)
Patrick J. Perrone, Esq. (Via Fax 973-848-4001 & Lawyers Service)
Timothy Freeman, Esq. (Via Fax 973 242-8099 & Lawyers Service)
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Gerald H. Clark, Esq. — Attorney ID #048281997 APR 21 (2015

CLARK LAW FIRM, PC

811 Sixteenth Avenue

Hon. Ned M. Rose

berg, J.5.C.

Belmar, New Jersey 07719
(732) 443-0333

(732) 894-9647 (facsimile)
Attorneys for Plaintiffs

FELICIANO TENEZACA; JOSE ZUNA; SUPERIOR COURT OF NEW JERSEY

LAW DIVISION: ESSEX]
Plaintiffs,

S

COUNTY

DOCKET NO.: ESX-13-1262-11

vE.

TOLL BROTHERS, INC.; BIG RIDGE :
DEVELOPERS, LP; COUNTRY CLUB OF !

THE POCONOS; COUNTRY CLUB OF: = ORDER
THE POCONOS COMMUNITY
ASSOCIATION, INC.; COUNTRY CLUB i
'OF THE POCONOS CONDOI
ASSOCIATION, INC. ANCHOR]
FRAMING CORP; ANCHOR FRAMING |

INC.; TOLL PA IV, LP; TOLL PA IX, LP; ;

TOLL BROS., .INC.; ABC BUSINESS i
ENTITIES 4-20; JOHN DOES 1-20 '

Defendants.

THIS MATTER being opened to the Court by Gerald H. Clark, Esq., of the

Clark Law Firm,

PC, attorneys for plaintiffs, to compel production of signed authorization; and good cause having

been showi; \

- ;;;_ =
IT IS on this&) " day of 2NN , 201

ORDERED that plaintiffs’ Motion to Compel Production of Siglled Auth

is hereby granted, and it is further;
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rizations be and

ORDERED that within t D days Timothy 1. Carlsen, P.E., be and hereby is
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compelled to produce to counsel forplaintiffs fully executed authorizations with regpect to the Board

of Certified Safety Professionals, International Code Counsel (ICC), American

Engineers, National Society of Professional Engineers, New Jersey Society of Profe§sional Engineers

and American Society of Safety Engineers, which were attached as “Exhibit G

papers; it is further;

ORDERED that upon receipt of the documents obtained from said authorizations, plaintiffs’
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counsel shall notyeview saae-andinstaadasiball-submit them to the Court for an in camera review,

together with a statement as to why the documents are relevant or likely to lead to

relevant evidence, and the Court shall review same to address claims of “p
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“confidentiality”; it is further; e TRV PENCRES )
Z{:\;\/ seaied W\ o= RenXk

ORDERED that if Timothy J. Carlsen, P.E., fails to comply with this Order, plaintiffs may

file an application with the Court for appropriate relief including any relief provide
4:23-2: 1t is further;
ORDERED that a copy of this Order be served on all parties within seve

date hereof.
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- January 4, 2015

VIA LAWYERS SERVICE
Essex County Courthouse
Hall of Records

-465 Dr. Martin Luther King Jr., Blvd. — Chambers 224 HOR -

Newark, New Jersey 07102
Atin: Hon. Ned MeRosenberg, J&dCe

Re: Tenezaca & Zuna veToll Brother’s Ince ef af
Docket Noe ESX-L-e262-ce
Our File Noe 33-50

Plaintiff’s Motion to Compel Production of Signed Authorizations
Currently Returnable: January 23, 20e5

Dear Judge Rosenberg:

Please accept the following letter brief on behalf of Plaintiffs
Feliciano Tenezaca and Jose Zuna in support of the above-referenced
motion.

Ie Case Backpround

This is a construction project safety rules violation injury case. The
project in question is the construction of a large luxury townhouse community
with resort style amenities including an 18 hole golf course. The project is
named the “Country Club of the Poconos” and is located in Marshalls Creek,
Pennsylvania, which is just over the border from New Jersey.

The pgeneral contractor and developer of the project is the Toll
Brothers defendants. Toll Brothers in turn hired defendant Anchor Framing
Corporation as a subcontractor to perform framing and sheathing work on the
project. Plaintiffs Feliciano Tenezaca and Jose Zuna were both direct
employees of Anchor Framing at the time of their respective fall down
incidents. The fall down injuries occurred because defendants failed to
follow basic work safety rules established by OSHA and other industry
authorities. Defendants specifically chose to not follow OSHA general health
and safety regulations and they also failed to enforce OSHAs specific fall
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protection and scaffolding safety rules. They also failed to follow the pertinent safety industry
standards for the prevention of fall injury and death on work sites. (Exhibit A- Gallagher Report)

Under weli-settled construction law in New Jersey and under OSHA, general contractors like
Toll Brothers have a non-delegable duty to maintain a safe workplace that includes “ensurfing]
‘prospective and continuing compliance’ with the legislatively imposed non-delegable obligation to
all employees on the job site, without regard to contractual or employer obligations.” Alloway v.
Bradiees Inc., 157 N.J. at 237-38 (1999); Kane, 278 N.I.Super. at 142-43; 29 C.F.R. §1926.16. As
such, the general contractor is required to actively manage safety on this job site and see to it the
subcontractors comply with the federal safety regulations and other safety standards in the
construction industry. /d.

OSHA and industry safety standards are supposed to be enforced from the top down. (Exhibit
A- Gallagher Report) It is undisputed that the Toll Brothers defendants were the general contractors
and developers of the jobsite. As such, they had a non-delegable duty to ensure that OSHA
regulations were enforced on the jobsite. Despite this the Toll Brothers defendants did nothing to
ensure that OSHA: was followed, particularly concerning fall protection for the workers. As such,
itis clearly foreseeable that untrained laborers like Jose Zuna and Feliciano Tenezaca, being directed
to work on an OSHA non-compliant major construction project on a scaffold and roof some 20 and
40 feet high, respectively, with no harness, lanyard, toe boards, nets or other fall protection can
foreseeably result in a fall injury of the type plaintiffs sustained. (Exhibit A- Gallagher Report)
(Exhibit B- Selected Portions of OSHA Investigation File)

Plaintiffs allege there was an ongoing practice on this project to disregard the safety rules,
including non-compliance with OSHA fall protection and scaffolding safety standards. Asaresult,
both plaintiffs Tenezaca and Zuna, employees of Anchor Framing, suffered serious fall injuries
within 7 working days of each other. (Exhibit A- Gallagher Reports) (Exhibit B- Selected Portions
of OSHA Investigation File)

This is how Feliciano Tenezaca was injured. On February 23, 2009 he was directed to work
on a three story high roof of a townhouse completing certain framing work. He was not provided
with nor directed to utilize any fall protection. He was also not trained in fall protection safety. As
he was working at the height, he fell to the ground and sustained serious head and other injuries.
Toll Brothers had direct knowledge of the ongoing failure to follow the fall protection rules. After
- Tenezaca’s fall, defendants did nothing to correct the ongoing failure to follow the safety rules on
this project. As such, only nine days later another Anchor Framing worker, Jose Zuna, suffered a
similar fall down incident and serious injuries. (Exhibit 4, Gallagher Report) (Exhibit B- Selected
Portions of OSHA Investigation File)

On March 4, 2009 Jose Zuna was directed to replace a framed in window on another
townhouse on the same worksite. He was directed by the his foreman, who was working along side
him, to climb a scaffold and remove and reset the window. The scaffold was built so they could
access the height required and be able fo remove the window without lowering it to the ground.
Anchor was receiving pressure from Toll Brothers to get the work done as fast as possible, without
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regard for safety. -OSHA and industry standard fall protection and scaffolding safety rules were
neither enforced nor followed. As aresult, the worker was caused to fall about 20 feet to the ground
and also sustain serious injuries. (Fxhibit A- Gallagher Report) (Exhibit B- Selected Portions of
OSHA Investigation File)

The second incident- Zuna- occurred about seven working days after the first one- Tenezaca-
and involved the same defendants and actors, even with actual knowledge of the previous
catastrophe, defendants chose to continue to disregard safe working practices. Given their similar
and linked nature, OSHA conducted a joint investigation into both incidents and issued citations.
(Exhibit B- Selected Portions of OSHA Investigation File) '

Both workers continue to suffer from the resulting severe injuries.

II. Legal Discussion

The Toll Brothers defendants have served an expert report from Timothy Carlsen, PE of
Affiliated Engineering.' In typical fashion, Carlsen concludes Toll Brothers has no fault for the
incidents at issue. (Exhibit C, Carlsen Report)

Among the qualifications Carlsen offers in support of his expert testimony is his membership
in and/or titles from several professional organizations including the Board of Certified Safety
Professionals, International Code Counsel (ICC), American Society of Civil Engineers, National
Society of Professional Engineers, New Jersey Society of Professional Engineers and American
Society of Safety Engineers. (Exhibit D, Carlsenn CV). Plaintiff is entitled to explore the legitimacy
of these proffered credentials.

In a litigation case like this it is proper and appropriate to investigate the purported
qualifications of an expert. Lawlor v. Kolarsick, 92 N.J Super. 309, 312-13 (App.Div.), certif.
denied, 48 N.J. 356 (1966) (cross examination of a purported expert witness may include evidence
that the witness's purported qualifications to comment on the issues presented “was less than he
claimed, and that such deficiency affected his credibility.”) When impeaching an expert in this
regard, “the test of relevancy” “is not whether the answer sought will elucidate any of the main
issues, but whether it will to a useful extent aid the court or jury in appraising the credibility of the
witness.”/d. at 314 (quoting Mc-Cormick, Evidence, § 29, 54-55 (1954)).

Cases like this are, in essence, abattie of the experts. Das v. Thani, 171 N.J. 518, 524 (2002).
It is entirely proper to explore the purported qualifications of the experts. See, e.g. Maccarone v.
Edison Metuchen Orthopedic Group, 2008 WL 4763026 (App.Div. 2008) (“Plaintiff's expert had
obvious credibility issues and there were substantial, legitimate questions respecting his
credentials.’®) Credibility of an expert is uniquely within the province of the jury. State v.
Vandeweaghe, 177 N.J.229,239 (2003). The jury is never bound to accept the testimony of an expert

'The Court may take judicial notice that Affiliated Engineering is primarily retained by
defendants/insurance carriers in construction injury litigation.
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witness. State v. M.J.K, 369 N.J Super. 532, 549 (App.Div.), certif. granted, 181 N.J. 549 (2004),
appeal dismissed, 187 N.J. 74 (2005). And with respect to purported qualifications specifically, the
Supreme Court has observed that potential weaknesses in credentials should be the subject of
“searching cross-examination™ to guide the jury in the weight it ascribes to the expert's testimony.
State v. Jenewicz, 193 N.J. 440, 455 (2008).

Furthermore, the scope of discovery as set forth in the New Jersey Court Rules must be
“construed liberally, for the search for truth in aid of justice is paramount.” Myers v. Si. Francis
Hospital, 91 N.J.Super. 377, 385 (App.Div.1966). In fact Rule 4:17-4 (&) requires expert’s to
disclose their purported qualifications. Our courts have consistently held that pretrial discovery
should be liberally construed and accorded the broadest possible latitude because we adhere to the
belief that justice is more likely to be achieved when there has been full disclosure and all parties are
conversant with all available facts. Payton v. New Jersey Turnpike Auth., 148 N.J, 524, 535 (1997);
Jenkins v. Rainner, 69 N.J. 50, 56 (1976); In re Selser, 15 N.J. 393 (1954); Blumbergv. Dornbusch,
139 N.I.Super. 433, 437 (App.Div.1976); Rogotzki v. Schept, 91 N.J.Super. 135, 146
(App.Div.1966Y), Martinv. Educational Testing Serv., Inc., 179 N.J.Super. 317,327 (Ch.Div.1981).
Such liberal construction allows the court to compel a party to produce all unprivileged information
which is relevant or may lead to the discovery of relevant evidence concerning the respective
positions of both plaintiff and defendant. Shanley & Fisher, P.C. v. Sisselman, 215 N.J.Super. 200,
216 (App.Div.1987); Huie v. Newcomb Hospital, 112 N.J.Super. 429 (App.Div.1970); Rogotzki v.
Schept, 91 N.J.Super. 135, 146 (App.Div.1966)

As stated, plaintiff seeks to look into these purported qualifications of this expert. For
exaimple, among the qualifications Carlsen relies upon is his being designated a “Certified Safety
Professional” by the Board of Certified Safety Professionals. Although he holds himself out as a
“Safety Professional,” since at least 2002 Carlsen by all accounts has been exclusively testifying for
contractors seeking to avoid safety responsibility for safety violations. Putting aside this unsettling
reality, there is reason to question the accuracy of what Carlsen represented to the Board inreceiving
this “Certified Safety Professional® title.

A safety professional is one who has a legitimate dedication to safety. In order to become
a “Certified Safety Professional” (“CSP”) by the by Board of Certified Safety Professionals
specifically, the candidate must have four years of professional safety experience where professional
safety 1s the primary function of the position. Collateral duties in safety are not counted. Whereas
for the last 13 years Carlsen has devoted his career to protecting contractors whose safety violations
needlessly endanger the public after injury has already resulted, to become a CSP the candidate’s
“primary responsibility must be the prevention of harm to people..., rather than responsibility for
responding to harmful events.” Furthermore, these “professional safety functions must be at least
50% of the position duties.” (Exhibit E, CSP Application at 3)

Despite this clearly a proper area of discovery, cross-examination and impeachment, Carlsen
was highly resistant to disclosing the information supporting these qualifications. He recently
testified at his deposition:



P@?@?@?@?@P@?@?QP@?’@?’@?’Q

... When you took the test to be a Certified Safety Professional — By the way,
did you take a test?
Yes, I did.

...Did you fill out an application?
Yes.

...And are you in fact a Certified Safety Professional by the Board of Certified
Safety Professionals?
I am. ’

And all the information you submitted to the Board of Certified Safety
Professionals in your written application, was it all correct and accurate?
Of course.

And you did not misrepresent anything in there?
Correct.

Would you have any problem with us getting a copy of your application from
the Board of Safety Professionals?
I would.

Why?
You're not entitled to it.

Well, but why as you sit here would you have a problem with us getting that?
I den't see any need for me to present that for any purpose.

Okay.

The Board of Certified Safety Professionals found my application, my test
scores, my experience to be suitable.

And you stand behind everything you put in that application?

Absolutely.

Okay. And everything you put in that application is true and correct?
I think T just answered that. Absolutely.

Okay. Butyou don't want us to see the application. Is that what you're telling
us?.

You do not need to get a copy of aniy application for any of my societies, my
licenses, my memberships, anything. You do not.

Well, you say I don't need to. That's a different question. The question very
simply is you don't want us to get it. Right? You don’t want us to see that?



Al I do not feel obligated to give you the permission to obtain that application.
That's correct.

Q. Okay. And that's because you’re concerned about what might be in there in
relation to what you've testified to here or previously?
MR. PERRONE: Objection.
THE WITNESS: No.

MR. CLARK:
Okay.
I don't think I need to give you any further explanation.

And is that because you don't have any further explanation?
There's no need for a further explanation.

Well, there is if I ask you in a deposition.

I've given you the most complete answer I can give you. No. I will not give
you permission to acquire my application to the Board of Certified Safety
Professionals.

PO P20 PO

Okay.
I wan't give you authority to obtain any of my applications for anything that

I’ve done.

> O

Q. And one might say that's because there might be a question about what's in
there as an explanation. Do you have any other explanation as to why you
don't want that other than you just don't want it?

MR. PERRONE: Objection.
THE WITNESS: It's not a publicly available document. It's between the
board and me. And there's no reason for you or anyone else to acquire it.

(Exhibit F, Carlsen Deposition at 60-64)

Despite the above, Carlsen believes no one should find out what the Board was told in
connection with his receiving that Certification:

Q. ..If expert X holds herself out as an expert in the field of construction-site
safety and part of that holding herself out as an expert is that they have a
certification from the Board of Safety Professionals, don’t you think the judge
or jury should be entitled to know what information was provided to the
board to get that certification?

MR. PERRONE: Objection
THE WITNESS: No.



(Exhibit F, Carlsen Deposition at 68-69) He refused to sign any authorizations to enable us to obtain
this information. (Exhibit F, Carlsen Deposition at 71-74)

We even cffered a proposition to end the inguiry:

Q. Do you want to stipulate today that you will not, moving forward in this case,
tell anyone, including a judge or a jury, or -- hold yourself out as a Certified
Safety Professional? Do you want to stipulate that that's going to be removed
from your CV in the case and that would end the inquiry?
MR. SULLIVAN: Objection.

BY MR. CLARK:

Q. Do you want to do that?
MR. PERRONE: Objection.
THE WITNESS: Of course not,

(Exhibit F, Carisen Deposition at 70-71)

This is clearly the proper subject of discovery, cross-examination and impeachment. The
Court, counse] and jury are entitled to know what this purported expert told the various professional
organizations to obtain the kinds of credentials he relies upon to give expert testimony in this case.
The law is clear on this issue.

Accordingly, it is respectfully requested the Court grant the within Motion to Compel the
defense liability expert to produce of signed authorizations with respect to the Board of Certified
Safety Professionals, International Code Counsel (ICC), American Society of Civil Engineers,
National Society of Professional Engineers, New Jersey Society of Professional Engineers and
American Society of Safety Engineers, which are attached hereto as Exhibit G.

Respectfully submitted,

C2e Lo 2257

GERALD H. CLARK

ce: Bonnie Hanlon, Esq. {Via Electronic and Lawyers Service)
Patrick Perrone, Esq. (Via Electronic and Lawyers Service)
John Sullivan, Esq. (Via Electronic and Lawyers Service)
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VIA LAWYERS SERVICE

Honorable Ned M. Rosenberg, J.S.C.

Essex County Superior Court

Hall of Records

465 Dr. Martin Luther King, Jr. Blvd., Chambers 224
Newark, New Jersey 07102

. -Re:  Feliciano Tenezaca and Jose Zuna v. Toll Brothers, Inc,
Docket No.: ESX-1.-1262-11
- Ouar File: 335-0

1) Plaintiffs’ Motion to Compel Productmn of
Signed Authorizations

2) Motion on Short Notice;to Intervene by Timothy
J. Carlsen

Returnable February 20, 2015

Dear Judge Rosenberg:

Please accept the following letter brief on behalf of plaintiffs
Feliciano Tenezaca and Jose Zuna in support of plaintiffs’ Motion to Compel
Production of Signed Authorization as well as serve as an Oppesition to the
Motion on Short Notice filed by Timothy J. Carlson to Intervene For the
Purpose of Opposing Plaintiffs’ Motion. These motions are curently
returnable before Your Honor on February 20, 2015.

L Mr. Carlsen’s Motion to Intervene is Procedurfdlv and Legally
Deficient and Should be Denied

The motion filed by Timothy J. Carlson proposing to intervene in
this litigation “solely for the purpose of opposing plaintiffs’ motion to

compel production of signed authorization” is procedurally flawed and-is
not supported by the relevant legal authority. The proper procedure for g
intervention in state court is clearly set forth in Rule 4:33-3. Under this }

Rule, upon motion, a party can seek to iﬁtervenc either as:a plaintiff or a
defendant. In addition to serving a motion to intervene on all parties, the
person desiring to intervene must also attach to the motion a pleading
setting forth the claim or defense for which the intervention is sought,
along with a case information statement. If the motion is granted an .
intervener becomes a party to the litigation and that is why a form of a
Complaint or Answer is required to be submifted.

Belmar + Newark * Rutherford « S_..ll-rf;Git.y-..-
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The current motion to intervene filed by Timothy J. Carlsen does not comply with R. 4:33-3
in that no pleading or case information statement are attached to the unsubstantiated motion papers.
Mr. Carlsen’s motion is further flawed as he proposes to intervene only for the limited purpose of
responding to plaintiffs’ motion to compel production of signed authorizations. This intervention
for only a small period of time has absolutely no support in the New Jersey court rules or case law.
One is either in the case as a party or they are not. Mr. Carlsen cannot have it both ways and atternpt
to intervene in this case but only for a limited time and limited purpose. The rules of intervention
do not work that way.

There are two types of intervention, intervention as of right under R. 4:33-1 and permissive
intervéntion under R. 4:33-2. Mr. Carlsen is seeking to intervene under R. 4:33-1, intervention as
of right, and as such he bears the burden of establishing all of the necessary factors and requirements
to enable him to intervene. R. 4:33-1 provides in part:

Upon timely application anyone shall be permitted to intervene in an action if the
applicant claims an interest relating to the property or transaction which is the subject
of the action and if so situated that the disposition of the action may, as a practlcal
matter, impair or impede the ability to protect that inferest, unless the applicant’s
interest is adequately represented by existing parties. '

The courts have clearly articulated the four criteria for intervention as of right under R. 4:33-
1. ‘To intervene as of right, the movant must establish the following: 1) claim “an interest relating
to the property or transaction which is the subject of the transaction”; 2) show that the movant is “so
situated that the disposition of the action may as a practical matter, impair or impede its ability to
protect that mterest™; 3) demonstrate that the movant’s interest is not “adequately represented by
existing parties”; and 4) make a “timely application to intervene™. See Sutter v. Horizon Blue Cross
and-Blue Shield of New Jersey, 406 N.J. Super 86, 106 (App. Div. 2009): Builders League of South
Jersey, Inc. v. Gloucester County Utilities Authority, 386 N.J. Super 462, 468 (App. Div 2006).
Although Mr. Carlsen cites these four criteria in his moving papers, he fails to specifically address
how he has satisfied each of the criteria. This failure is most likely due to the fact that Mr. Carlsen
cannot possibly satisfy any of the above requirements and is therefore not entitled to intervene as of

right.-

' In the case sub judice, Mr. Carlsen cannot possibly satisfy the first requirement, “an interest
relating to the property or transaction which is the subject of the transaction,” as he has absolutely
no interest in the construction site on which both plaintiffs were injured (the property) nor does he
have interest in any of the companies, whether it be the general contractor; Toll Brother, or any of
the subcontractors (the transaction). In fact if the proposed expert did have such a biased interest
it would not appropriate for him to be an expert in the litigation. Experts by definition are supposed
to be dis-interested.” Expert testimony is subject to the other rules of evidence, and cannot create a
danger of undue prejudice or result from bias on the part of the expert. Jd. .at 209. In determining

admissibility of that expert’s opinion, the court must make sure that the expert’s qualifications are
legitimate and that there is no bias affecting the testimony of that expert. Rubamck v. Witco Chem.
Corp., 125 N.J. 421, 453 (1991). »
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Mr. Carlsén is not a partner, shareholder or any person who has any interest in the subject
of this litigation. This not a situation where a tenant or a landowner has a direct financial interest
in the litigation or who is an indispensable party with a stake in the litigation. See NVE Bankv. Ber-
Loew Partnership, 2012 WL 5381697 (N.J. Super A.D.)(attached hereto) wherein the court found
that a partner in a Partnership had not satisfied the first required element of intervention under K.
4:33-1, that he had an interest relating to the property that was the subject of plaintiff’s action. The
Court held the properties at issue were owned solely by the Partnership and the Partnership had sole
interest in defending any actionsrelating to the properties. /d. at 5. Furthermore in Sutter v. Horizon
Blue Cross Blue Shield, 406 N.J. Super 86 (App. Div. 2009) the court denied a medical society’s
motion to Intervene as the socteties did not have an interest in the subject matter of the action. Jd.
at 107. The Sutter court found that since the societies had nothing to lose or gain based on the
outcome of the settlement/resolution of case, they could not make the required showing of
intervention as of right. Jd.

In the case at hand Mr. Carlsen has absolutely no interest in this personal injury lawsuit filed
by two severely injured plaintiffs against Toll Brothers, the developer, and the other contractors on
the job site.. Mr. Carlsen is merely an expert hired by Toll Brothers to support Toll Brother’s
incorrect assertion that they did not commit any safety violations. He, in no stretch of the
imagination, has any “interest in the subject matter of the lawsuit.” Mr. Carlsen might have an
interest in not signing the requested certifications as he apparently does not want the plaintiff to see
what he represented to become a “Safety Expert,” but this is no way equates to an “interest in the
subject matter.of this lawsuit.” Furthermore, Mr. Carlsen has nothing to gain or lose from the
outcome of"this personal injury action, as he merely gets paid by the hour to offer his opinion.
Therefore, it 1s quite clear that Mr. Carlsen fails to satisfy the first prong of the intervention analysis
as he has no, 1nterest in the subject matter of the lawsuit.”

.- Mr. Carlsen also fails to satisfy the second criteria under the 1ntervent10n analysis, that he is

“so-situated that the disposition of the litigation may impair or impede his ability to protect that
interest.” See Builders League of South Jersey, Inc. v. Gloucester County Utilities Authority, 386
N.J. Super 462, 468 (App. Div 2006). The disposition of this litigation does not impair or impede
Mr, Carlsen’sinterest in the litigation as, was noted above, he has no interest or stake in this personal
injury htlgatmn It is the ligation itself, not a rather routine discovery issue of the litigation such as
signed certifications, that a potential intervener must have a stake in. Having Mr. Carlsen sign the
required Safety certifications does not “impair or impede” Mr. Carlsen’s ability to protect his interest
inthe litigation, as he has absolutely no interest in this litigation to begin with.

.. Thethird criteria Mr. Carlsen must satisfy before he can intervene is to “demonstrate that the
applicant’s interest is not adequately represented by existing parties”. See Builders League of South
Jersey, Inc.v; Gloucester County Utilities Authority, 386 N.J. Super 462, 468 (App. Div 2006). Mr.
Carlsen was hired by defendant Toll Brothers to act as its “Safety Expert”. The attorney for Toll
Brothers defended the deposition of Mr. Carlsen and interposed any and all objections he felt were
necessary. Therefore it is quite clear that the discovery dispute involving this expert is “adequately
represented by existing parties,” namely Toll Brothers. Any objections or issues that Mr. Carsen has
regarding signing certifications to enable plaintiff to explore the legitimacy of Mr. Carlsen’s safety

wd
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credentials can be adequately defended by counsel for Toll Brothers. As aresult, Mr. Carlsen fails
to satisfy the third intervener criteria and as such his motion must be denied.

The fourth criteria for intervention, “a timely application to intervene” is also not satisfied
as any request at any time by Mr. Carlsen to intervene would be inappropriate. One cannot intervene
just for a small portion of the case and then exit out of the case. Once a motion to intervene 1s
granted that person becomes a party to the case. Whether the intervener is joining as a plaintiff or
defendant they are joining the actual, ongoing litigation. It is irrelevant when Mr. Carlsen filed his
motion to intervene’as the timing would always be improper since his actual motion is procedurally
mmproper and legally deficient.

Based upon the above analysis it is clear that a Motion to Intervene is not the proper
procedural tool for Mr. Carlsen to enter this personal injury litigation and even if it were, he clearly
fails to satisfy-the four criteria necessary to intervene as of right under R. 4:33-1. Furthermore Mr.
Carlsen fails to accompany his current motion with the proposed pleading he would file 1f the motion
were granted as required under R. 4:33-3. Therefore, Mr. Carlsen’s Motion to Intervene should be
denied in it’s entir'éty ' |

1. - Plaintiff’s Motmn to Compel Authorizations

Plam‘tlfP 5 Motlon to Compel Mr. Carlsen to Sign Authorizations on the other hand is
Supported by the relevant legal authority and should be granted in its entirety. It must be noted that
plaintiffs’ motion should be treated as unopposed since Mr. Carlsen has not provided the requisite
basis to become.an intervener as of right and in fact Mr. Carslen has no standing to assert any claims
or-opposition in this litigation. Standing refers to the plaintiff’s “ability or entitlement to maintain
an action before the court,” and courts will not entertain matters where legal standing is lacking.
New Jersey State Chamber of Commerce v. New Jersey Election Law Enforcement Comm ’'n, 82 N.J.
57,67,411: A.2d 168 (1980); Inn re Quinlan, 70 N.J. 10, 34, 355 A.2d 647, cert. denied, 429 U.S.
922,97 5. Ct. 319, 50 L. Ed. 2d 289 (1976). Standing is present where the plaintiff has a sufficient
stake in the outcome of the litigation and there is a substantial likelihood that plaintiff will suffer
harm.in the event of an unfavorable decision. New Jersey State Chamber of Commerce, 82 N.J. at
67. . The purpose .of standing is to “assure that the invocation and exercise of judicial power in a
given case are appropriate.” Id. at 69. Further, the doctrine “serves to fulfill the paramount judicial
responsibility of a court to seek just and expeditious determinations on the ultimate merits.” /bid.

Mr. .Carlsen, although lacking standing to assert any claims or opposition,_attempts to assert
thatthe plaintiffs’ request for signed authorizations is merely a “fishing expedition”. This accusation
could not be further from the truth. The requested authorizations are clearly relevant and permitted
by New Jersey’s discovery rules. Further, the argument against disclosure based on the allegation
of a “fishing expedition” was dismissed by the Supreme Court over fifty years ago. See Hichnan
v.Taylor,3291J.5.495, 507 (1947)(“no longer can the time-honored cry of 'fishing expedition' serve
to-preclude a party -from inquiring into the facts underlying his opponent's case."); Westinghouse
_Ele_ctric Corporation v. Local No. 449 of International Union of Electrical and Radio, Machine
Workers, C.1.0., et al, 39N.J.Super. 438, 445, (Chancery Div. 1956); See also Olson Transportation
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V. .S’écony—deuuﬁn," 8 Fed.Rules Serv. 34.41 (E.D.Wis. 1944) (“[T]he [federal discovery] rules ...
permit “fishing’ for_ evidence as they should.”

- It must also be noted that Mr. Carlsen’s Motion does not claim that the requested dlscovery
is, euher “conﬁdent1al” or “privileged.” R. 4:10-3 provides that the Court may make any Order
hmmng dxscevery in the interest of justice upon a good cause being shown. State and federal courts
agree that trade secret and/or confidential information sought in the discovery process is entitled to
protection. For example the United States Supreme Court found: ‘

Liberal dis_cpvery is provided for the sole purpose of assisting in the preparation and
trial, or the settlement, of litigated disputes. Because of the liberality of pretrial
discovery permitted by Rule 26(b)(1), it is necessary for the trial court to have the
authority to issue protective orders conferred by Rule 26(c).

Seattle Times Co. v. Rhinehart, 467 U.S. 20, 34, (1984). The New Jersey Court Rules governing
protective. orders.expressly extends protection to a “trade secret or other confidential research,
development, or commercial information....” R. 4:10-3(g)(emphasis added). See also Hammock v.
Hoﬁ?nan—LaRoche Inc.,142N.J. 356,376, 662A 2d 546,556 (1995) (‘Documents containing trade
secrets, conﬁdentlal busmess information and pnv;leged information may be protected from
dlsclosuré i (emphasw added)). As Supreme Court wrote in Lamorte, “information not technically
mac_t;ng the strict requirements of trade secrets may be protected as ‘confidential information.”” 167
N.J:at 300-01; 770-A. 2d at 1166-67 (citing Roboserve, Ltd. v. Tom’s Foods, Inc. 940 F.2d 1141,
1456 (11 Cir. 1 991))(“A confidential relationship is distinguished by the expectations of the parties
involved, while a trade secret is identified through rigorous examination of the information sought
to.be protected.™).

Under New Jersey Law, “confidential commercial information™ includes data that, while not
meeting the technical definition of a trade secret, is nevertheless confidential and commercially
useful, such as business methods used, records compiled and customer contacts. A. Hollander &
Son, Inc., v. Imperial Fur Blending Corp., 2 N.J. 235,249, 66 A.2d 319,325 (1949); Platinum, 285
N.J. Super at.295, 666 A.2d at 1036 (stating that the key to determining the misuse of confidential
business information is the intended use of the information and the relationship of the parties at the
time of the rhisuse)i'

oo In the case .at hand Mr. Carlsen does not offer any “good cause™ to support a claim of
conﬁdenhahty or.the need for a protective order. However even if he does make such an argument,
abriefreview of the information necessary for the application to be a Certified Safety Professional
would negate any such position. The Application Instructions require the candidate to submit: 1)
Contact information; 2) a Qualifying credential; 3) Experience information; 4) Education
information; 5) Application agreement and validation (acknowledging the information is truthful);
and 6) Payment. (Exhibit E to Plaintifis’ Motion p.8 entitled CSP Chapter 3 Application
Instructions). - There is absolutely no confidential or privileged information in the application
materials. As such Mr. Carlsen has no basis for his secrecy and atternpt to hide the applications that
he submitted to obtain his credentials. :



It is Mr. Carlsen who holds himself out as a “Certified Safety Professional” and cites in his
deposition and CV his membership in and/or titles from several professional organizations including
the Board of Certified Safety Professionals, International Code Counsel (ICC), American Society
of Civil Engineers, National Society of Professional Engineers, New Jersey Society of Professional
Engineers and American Society of Safety Engineers. (Exhibit D to Plaintiffs ' Motion, Carlsen CT).
Plaintiffis certainly entitled to basic due diligence as to these purported qualifications of Mr. Carlsen
and determine what Mr. Carlsen proffered when he was applying for these various titles and
certifications. This is exactly the type of discovery that is proper and appropriate when investigating
the purported qualifications of an expert. See Lawlor v. Kolarsick, 92 N.J.Super. 309, 312-13
(App.Divs), certif. denied, 48 N.J. 356 (1966) (cross examination of a purported expert witness may
include evidence that the witness's purported qualifications to comment on the issues presented “was
less than he claimed, and that such deficiency affected his credibility.”)

Furthermore, the case of Gensollen v. Pareja, 416 N.J. Super 585 (App. Div. 2010), cited by
Mr. Carlsen, is completely distinguishable from the case at hand. In Gensollen the expert was asked
to “compile and produce nonexistent documents™ that the court found would be unduly burdensome
and expensive for the expert. In the case at hand Mr. Carlsen is not asked to compile or produce any
documents. In fact, he is not asked to do any work at ail. He is merely asked to sign authorizations,
which are not privileged or confidential, which would allow plaintiff to review Mr. Carlsen’s
applications with the various safety boards and professional organizations. These applications and
membership requests have already been completed by M. Carlsen and would not require any extra
work or money to be expended by Mr. Carisen or Toll Brothers. A signature, with no other effort
to be expended by Mr. Carlsen, would not harass or burden defendant’s expert and is certainly within
the scope of relevant and pertinent discovery to impeach an expert witness.

Accordingly, it is respectfully requested the Court grant the within Motion to Compel Mr.
Carlsen, the defense liability expert, to produce signed authorizations with respect to the Board of
Certified Safety Professionals, International Code Counsel (ICC), American Society of Civil
Engineers, National Society of Professional Engineers, New Jersey Society of Professional Engineers
and American Society of Safety Engineers, which are attached to plaintiffs’ motion papers as Exhibit
G. .

Respectfully submitted,
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Opinion
PER CURIAM.

*1 Appellant Richard Berlowe appeals from the denial of his
motion to Intervene in a foreclosure action brought by
plaintiff NVE Bank against defendants Ber-Loew Partnership
and Christopher Durso. On appeal, Richard Berlowe also
raises issues regarding the merits of the underlying
foreclosure action. We affirm.

On June 10, 1985, Richard Berlowe, Harold Berlowe,
Barbara Berko, and Warren Loewenstein! formed Ber—Loew
Parinership (the Partmership} to invest in real estate. Pursuant
to the partnership agreement, capital was “contributed in

equal amounts by each partner,” the “capital gains and losses
of the [Plarmership” were “shared equally among the
partners,” and each partner had an “equal voice in the conduct
of the affairs of the business.”

An amendment to the partmership agreement, dated June 13,
2000, named Harold Berlowe “the General Partner with the
authority to bind the Partnership.”Wamren Loewenstein died
in 1998 and Barbara Berko inherited his Parmership interest.

. The amendment was signed by the three remaining partners,

A parinership resolution dated March 8, 2006, and signed by
allthree pariners, granted Harold Berlowe and Barbara Berko
the power to:

felndorse, assign, transfer, moripage orpledge
bills receivable, warehouse receipts, bills of
lading, stocks, bonds, real estate or other
property now owned or hereafter owned or
acquired by the Partmership as security for
sums borrowed, and to discount the same,
unconditionally guarantee payment of all bills
received, negotiated or discounted and to
waive demand, presentment, protest, notice of
protest and notice of non-payment.

The resolution indicated that the signatures of both
Harold Berlowe and Barbara Berko wererequirad to
exercise these powers, Also on March 8, 2006, a
commercial loan agreement for an $830,000 loan
was signed between plaintiff, as lender, and 700
Bangs Avenue, LLC (700 Bangs), as bomrower.
Harold Berlowe, Barbara Berko, Christopher Durso;
and Raul Menares signed the loan agreement on
behalf of 700 Bangs. 700 Bangs also executed a
promissory note in conjunction with the loan
agreement.

To secure the 700 Bangs loan, the Partnership
execnted a guaranty signed by Harold Berlowe and
Barbara Berko. On March 8, 2006, the Partnership
also executed a mortgage in favor of plamtif on
property located at 255-257 Fourth Street in
Hoboken. That mortgage was signed by Harold
Berlowe and Barbara Berke on behalf of the
Partmership. The mortgage was registered in the
Hudson County Register of Deeds on March 27,
2006. A commercial debt medification agreement
dated March 20, 2007, extended the mahirity date of

WestlawiMNext* © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1
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the $830,000 loan to March 10, 2008.

A partmership resohrtion of authority, dated
December 12, 2007, anthorized Harold Berlowe to
“[bjorrow money on behalf and in the name of the
Partnership, sign, execute and deliver promissory
notes or other evidence of indebtedness.”This
resolution was signed by Harold Berlowe, Richard
Berlowe, and Barbara Berko. .

*2 On December 12, 2007, plaintiff made a
commercial Ioan of $1.2 million to 707 Bangs
Avenue, LLC (707 Bangs). The loan agreement was
executed by Harold Berlowe as the “Managing
Member” of 707 Bangs Devco LLC, which, in turn,
was the managing member of 707 Bangs. On that
same date, 707 Bangs also signed a commercial
promissory note. '

To secure the repayment of this loan from plaintiffto
707 Bangs, Harold Berlowe, as the “Managing
Partper” of the Partnership, execnted a guaranty
dated December 12, 2007. To secure this obligation,
Harald Berlowe, on behalf of the Partnership,
executed amortgage in favor of plaintiff on property
located at 907 Park Avenue in Hoboken. A second
commercial debt modification apreement, dated
April 17, 2008, extended the mahwity date of the
$830,000 loan to October 13, 2008.

In April 2009, plaintiff stopped receiving payments
on both the $1.2 million loan and the $830,000 loan.
On March 23, 2010, plaintiff filed a complaint in
foreclosure agaiust the Partnership and Christopher
Durso, secking to foreclose on both of the
Parmership's properties pursnant to the mortgages.
The Partnership filed an answer on July 25, 2010.
The Partnership’s counsel was forced to withdraw on
February 18, 2011, because of a conflict of interest.

Richard Berlowe filed a notice of motion to
intervene individually as a partner in the Partnership
on April 27, 2011. Plaintiff filed a certification in
opposition to Richard Berlowe's motion to intervene
on May 3, 2011. Plaintiff filed a supplemental
certification on May 11, 2011.

On May 13, 2011, the court heard oral argument on
Richard Berlowe's motion to intervene. At the
hearing, each individual partmer was represented by
counsel, however, no one appeared on behalf of the
Partnership. The coust stated that if no one appeared
on behalf of the Parinership at the proof hearing,
scheduled for May 18, 2011, a default would be
entered against the Partnership and the matter would
be sent to the foreclosure unit for an entry of
judgment.

In denying Richard Berlowe's motion to intervene,
the court recognized that becanse “the individual
partners [were] not named defendants,” it did not
have jurisdiction over them:

1 don't have jurisdiction over any one entity or one
person as a defendant, other than Berl.oew
Parinership and Christopher Durso, they are the
named defendants in this matter.

As I mentioned before, no defendant, no party has
chosen to bring in, amend, to name the individual
pariners in this case,” so I .can't start having
jurisdiction, if you will, over your client, let's say, if
I did not permit him to intervene or amy other
partner, unless they're a party to this case.

... 1 think the concerns your client has vis-a-vis his
other parmers are really separate claims in a Law
Division action.

The cowrt emphasized that becanse the Partmership
was “the entity that gnaranteed these leans” and “a
defendant in this action,” it, therefore, “must raise
the defenses, such as they are, to this foreclosure
action.”The court further stated that Richard
Berlowe's complaint “should be against his other
partners,” and that his remedy was to bring an action
in the Law Division to address issues regarding the
“rights and responsibilities” of the parmers and
“breach of fiduciary responsibilities among the
pariners.”

*3 On May 18, 2011, the court held a proof hearing
on plaintiff's foreclosure action., The court
introduced and explained the nature and scope of the

proof hearing by stating: ' .
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1 now have three attomeys representing three
parteers of DBer—Loew Partnership. And
notwithstanding the fact that the [P]arinership is not
represented here, and 1 have denied [Richard
Berlowe]'s motion to intervene, I will permit each
one of the attorneys representing each one of the
pariners to cross-examine whatever witness the
plaintiff is going to put on the stand in this proof
hearing.

And the proof hearing today is not going to be inthe
nature of how much is owed; it's going to be in the
nature of whether or not [plaintiff has] the right to
foreclose.... [1}'1 accept the proofs, and I, in fact,
strike and suppress the [Plartnership's responsive
pleading after hearing the proofs, I will then send
this back to the foreclosure unit and it will proceed
as an uncontested matter as to the [Plartnership.

As its first and only wiiness, plaintiff called Alice
Vetrone—Layne, Executive Vice President and Chief
Lending Officer for NVE Bank. Vetrone—Layne
testified that she was “familiar with the loans” at
issue in plaintiff's foreclosure action and that her
“dealings were directly with Harold
Berlowe."Harold represented to her “[t]hat he was
‘authorized ... to sign and bind and borrow for
Ber—Loew Partnership,” and plaintiff*relfied] on the
oral statements made by [Harold] Berlowe.”

On Aupust 24, 2011, the court issued its oral
decision on plaintiffs foreclosure action. As to the
$1.2 million debt the court found it was
“ancontradicted” that the Partnership “executed and
delivered” to plaintiff the gnaranty and mortgage;
plaintiff “relied on™ the gnaranty and the mortgage;
the morigage “was supported by adequate
consideration;” before signing the guaranty and the
mortgage on behalf of the Partnership when securing
the $1.2 million loan, Harold Berlowe “represented
to [plaintiff] that he was authorized to sign that
mortgage on behalf of the [Plartnership;” plaintiff
received and relied on the Jupe 13, 2000 amendment
to the partnership agreement, which had “provided
that [Harold Berlowe,] as the general partner(,] had
the authority to bind the [Plartnership;” plaintiff was
also provided with the December 12, 2007
resolution of authority, “which authorized the

[Plarmership to execute documents with the -

signature of [Harold] Berlowe only;” and Harold
Berlowe's oral representations to plaintiff, the
amendment, and the resolution “certainly reflected
that [Harold] Berlowe not only had apparent
authority, but actual authority to act on behalf of the
[Flarmership.”

The court also determined that the $830,000
mortgage 'was valid. With regard to that loan, the
court made the following findings:

The documenis were executed and delivered, a
mortgage was execiited that secured the obligation
and [plaintiff] relied on those documents and made
the loan. That mortgage was signed ... on behalf of
the [Plarmership by [Harold] Berlowe and [Barbara]
Berko{. Harold] Berlowe represented to [plaintiff]
that he was authorized to sign that mortgage on
behalf of the [Plartnership and there was reliance on
those representations.

*4 [Plaintiff] was also provided with a copy of the
first amendment to the partnership agreement, signed
by all the partners of the [Plartnership, which
provided that [Harold] Berlowe[,] as pgeneral
partner[,] had the authority to bind the partmership.
There is no obligation for [plaintiff] to examine the
relationship among the partners, and that is
somewhat axiomatic and is reflected in the case that
is ofientimes cited, Great Falls Bank v. Pardo, 273
MN.JSuner.[542 (App.Div.1994) 1.

The court concluded that plaintiff demonstrated a
“prima facie right to foreclose” on the two
properties, and that the defenses asserted did not
“rise to the level of a valid defense to this
foreclosure action.”

On Angust 30,2011, the court issned aformal order
striking the Partnership's answer to plaintiff's
complaint and referring the matter to the foreclosure
unit as an uncontested matter. On December7,2011,
the court entered a final judgment of foreclosure.
Richard Berlowe filed a notice of appeal on Jannary
19, 2012.

On appeal, Richard Berlowe makes two arguments:
(1) the Chancery Division erred when it found that
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the Partnership's guaranties and mortgages were
enforceable, and (2) the Chancery Divisien erred
when it denied his motion to intervene.

Because we find that the Chancery Division properly
denied Richard Berlowe's motion to intervene, we
will not consider the issues regarding the merits of
plaintiff's foreclosure action.

Richard Berlowe claims that, as a member of the
Partnership, he has “a direct interest in the assets and
profitability of the Parinership™ because the value of
his interest in the Partnership is reduced if assets of
the Partnership are lost. Richard also argues that
becanse Harold Berlowe and Barbara Berko
executed personal guaranties of the loans, it was in
their interests for plaintiff to foreclose on the
Partnership's property. Thus, his interests ““were not
being adequately protected by any other party to this
" action.”Richard also claims that “no prejudice would
have befallen the original parties were [he] allowed
to intervene.”

Plaintiff maintains that the Chancery Division
comrectly denied Richard Berlowe's motion to
intervene and that he is a *non-party to this case”
and, therefore, “cannot pursue an appeal of [the
orders] entered in this case.”We agree.

Rule 4:33—1 establishes the four criteria for
determining intervention as of right:

The applicant must (1) claim “an interest relating to
the property or transaction which is the subject of the
action,” (2} show he is “so situated that the
disposition of the action may as a practical matter
tmpair or impede his ability to protect that interest,”
(3) demonstrate that the “applicant's interest” is not
“adequately represented by existing parties,” and (4)
make a “timely” application {o intervene.

|Chesterbrooke Lid. P'shipv. Plgnning Bd., 237 N.J.
Super . 118, 124 (App.Div.), certif denied 118 N.J.

234 (1989).]

*5 We have construed this rule liberally and stated
that “[t]he test is whether the granting of the motion

-

will unduly delay or prejudice the rights of the
original parties.” A, Emp'rs Jns. Co. v, Tots &
Teddlers Pre-School Day Care Cir., 239 N.J.Super.
276, 280 (App.Div.), certif. denied, 122 N.J. 147
{1990). As the rule is not discretionary, a court must
approve an application for intervention as of right if
the four criteria are satisfied.Chesterbrooke, supra.
237 N.JSuper. at 124.

Applying the principles that we enunciated in
Chesterbrooke, Richard Berlowe failed to satisfy the
first required element—ihat he had an interest
relating to the property that was the subject of
plaintiff's action. As both properties were owned
solely by the Partnership, the Partnership has the
sole interest in defending any actions relating to
those propeities.

Even under permissive intervention, govemned by
Rule 4:33-2, the move to intervene was not timely.
Rule 4:33~2 provides in pertinent part:

Upon timely application anyone may be
permitted to intervene in an actiorn if'the claim
or defense and the main action have a question
of law or fact in common.... In exercising its
discretion the court shall consider whether the
intervention will unduly delay or prejudice the
adjudication of the rights of the original
parties.

Here, the trial court noted that Richard Berlowe was
moving to intervene five days before trial “at the
11th hour....” The judge also found, “as a matter of
fact” that Richard's intervention would delay the
foreclosure and the judge was not inclined to “take
this foreclosure action and turn it into, if you will, a
free-for-all among the partners, who don't evenhave
enough ability to get together to preserve the
partmership and to defend it against this foreclosure
action.”The Chancery Division judge did permit
counsel for each of the individual pariners to
participate in the proof hearing with the opportunity
to cross-examine plaintiff's witness and submit
proposed findings of fact. We are satisfied that the
Chancery Division judge correctly denied the
intervention motion and we affirm this decision
substantially for the reasons stated by the judge on
the record of May 13, 2011.
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Because the court properly denied Richard Berlowe's
motion to intervene, he is not a party to the
underlying foreclosure action and, therefore, he may
not raise issues on appeal relating to the merits of

that action.
Affirmed.

Footnotes

1 Richard Berlowe is Harold Berlowe's father. Barbara Berko and Warren Loewenstein were married.

Engd of Document £ 2015 Thomson Rewters, No claim to original 1.8, Government Works.
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VIA FAX 973-424-6804 & LAWYERS SERVICE
The Honorable Ned M. Rosenberg, 1.S.C.

Essex County Superior Court

Hall of Records

465 Dr. Martin Luther King, Jr. Blvd., Chambers 224

~Newark, New Jersey 07102

Re:  Feliciano Tenezaca v. Toll Brothers, et al.
Docket No.: ESX-1.-1262-11
Our File: 335-0

Plaintiffs’ Motion to Compel Production of Signed
Authorizations- Proposed Form of Order Issue

Supplemental Phone Conference Pending

Dear Judge Rosenberg:

We represent Plaintiff Feliciano Tenezaca in the above matter.! On
Friday, April 10, 2015 Your Honor heard argument and granted the above
motion. Your Honor then directed our office to confer with counsel for
intervenor Timothy Carlsen and submit a proposed form of order by Monday
afternoon, April 13. On Friday we sent the proposed Order to Carlsen's
counsel for any comments or changes and advised we would send it to the
court by noon Monday. Instead of conferring back to us, intervenor counsel
without ‘notice sent their own proposed order to the Court yesterday.
Apparently it was faxed to the Court in the mormng but qot sent to us until
late in the afternoon s .

In any event, here is why intervenor's proposed Order is wrong and
plaintiff's should be entered.

The basic rule is that discovery is proper of materials that are relevant
or likely to lead to the discovery of relevant evidence..Rule 4:10-2 "Scope of
Discovery” ("Parties may obtain discovery: regarding- any matter, not’
privileged, which is relevant...[or]if the -information sought appears
reasonably calculated to lead to the discovery of admissible evidence...";
Shanley & Fisher, P.C. v. Sisselman, 215 N.I.Super. 200, 216
(App.Div.1987) (New Jersey discovery rules are liberally constructed and
allow the court to compel production of all unprivileged information which
18 relevant or may lead to the discovery of relevant - :

'As the Court is aware the companion case, Zuna v. Toll Brothers, has settled.
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evidence). Thus, if the materials are relevant and not priviledged, the default is they should be
produced. :

If however the party (Carlsen is now a "party," having been granted intervenor status) from
whom the discovery is sought feels the materials are "confidential," "trade secret” or otherwise
should not be produced, it is incumbent upon that party to file an affirmative motion for a protective
Order under Rule 4:10-2 and meet the high standard of "good cause" under Hammock v. Hoffman-
LaRoche, Inc., 142 N.J. 356, 376 (1995) and make a particularized demonstration on a document by
document basis that secrecy should overcome the "profound public interest” in favor of access.
Hammock at 378 (“[In litigation that comes before our courts, there is a profound public interest
when matters of health, safety, and consumer fraud are involved.”)

Plaintiff's Order is proper and consistent with the law and Your Honor's rulings because it

allows plaintiff to make an additional proffer as to why the documents at issue are "relevant...Jor]

...reasonably calculated to lead to the discovery of [relevant] evidence..." while the Court conducts

its.in camera review to address Carlsen's specious claims of "confi 1dentiality.” R. 4:10-2. Carlsen
dQeS not claim the documents are by any stretch of the imagination privileged.

Aside from the fact that Carlsen has never moved for a protective order, Carlsen's proposed
Order is inconsistent with the law and Your Honor's ruling for two main reasons.

F1r5t it presupposes the only possible "relevance” of the doouments at ISSUE is whether or not
Carlsen misrepresented his credentials to get the Certified Safety Professional ("CSP") designation.
It is:true we want to.know what he told the CSP and other Boards about his credentials because his
GV. and relevant deposition testimony does not meet the requirements to obtain the CSP designation.
But.the documents potentially go far beyond that as we discussed previously. Among other things,
Carlsen has issued a report in this case (as he has done in the dozens of prior cases we have had with
him) that the, "root cause" of the injuries here were the actions of the worlcer. But this is contrary to
basic safety. principles as CSP candidates are tested on. We want to know how he answered these
kinds of questions because the correct answers directly contradict the kinds of opmlons he has given
in this.case (and dozens or hundreds of others). o

The second reason Carlsen's proposed form of Order is wrong is because it improperly

- attempts;to-shift the burden to the plaintiff to demonstrate a protective order is not appropriate. This
is; specnﬁcally contrary to Rule 4:10-2 and Supreme Court precedent on the issue of blocking non-
pnv1legod discovery, As discussed and cited above, under the law the party claiming
"conﬁdentlahty” has the burden of overcoming the "profound public.interest” presumption in favor
of.access, . The. -opponent has the burden of demonstrating with specificity on a document by
document bas1s - with competent proof of the actual harm that would result. Carlsen § proposed order
1mproperly ﬂlps that burden to the plaintiff. :

: Beyond that plamtlff does not have the documents to be able to delmeate with spec1ﬁc1ty
"how the documents;will demonstrate misrepresentations(s)...by Carlsen..." (Carlsen proposed order)
and. such is sxmply ;not the standard under the law. On the other hand presumably Carlsen kept
copies. _of _h_ls applications and related documents and knows exactly what is in those-files. In fact

R . L
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he could use his CSP login information to obtain same as Exhibit E to the moving papers shows.

Calsen's proposed Order also specifically contradicts what was discussed at the hearing and
ordered by Your Honor with respect to Carlsen turning over executed authorizations. Plaintiff
moved and Your Honor ruled Carlsen is to produce the signed authorizations. But now Carlsen's
counsel has after the fact submitted an Order which does not provide for that relief and instead
provides for Carlsen's counsel with no time frame to "submit the authorizations to the organizations."
This is not what the Court ordered, is unworkable in practice, has no safeguards to ensure the
documents will actually be promptly, completely and timely obtained, or obtained at all, and
diligently followed up on as is usnally necessary when obtaining documents via authorization. This
is not what Y our Honor ordered. It will result in more delay. It will result in more motion practice.

The fact that Carlsen's order is so far removed from what Your Honor ruled explains why
Carlsen's counsel did not respond io our overtures to confer on the proposed Order as Your Honor
directed. It is respectfully requested Your Honor enter Plaintiff's proposed form of Order.

Respectfully submitted,

R

GERALD H. CLARK
For the fitm

GHC:ef

cc: Bonnie Hanlon, Esq. (Via Fax 609-986-1301 & Regular Mail)
Patrick J. Perrone, Esq. (Via Fax 973-848-4001 & Regular Mail)
Timothy Freeman, Esq. (Via Fax 973 242-8099 & Regular Mail)

Roszpberp- arder r:spuﬁsgwpd



Send Result | eport
.!,V'FP

Job No.:

048122

ot KYOCERG

04/15/2015 18:23
[2LF_1000.007.004] [2K9_1200.002.0017 (2LC_7000.008.009]

e NN :

Total Time: 0°04'59" Page: 003

Complete

Document:

doc04812220150415181643

he could vze his CSP Jopin infonnation {o obinin same ne Exhibit E to the moving papers shows,

Calsen's proposed Order nlso spocificall y contradicts what was df stussed et e Tieardag nod
ordered by Your Honer with respect 10 Cirlsen tuzning over executed muthorizstions. Plaiptiff
moved and Your Honor ruled Carlsen is 1o produce the signed swtharizations. Bur now Cardsen's
counsal hes after the faet enbmitted ao Ordar which doeg nnt provide foe that reliaf and instaad
providenf‘orc,'arlsm': coimgel With notime fameto"snbmit theavthorizations tothe orpmmizations.”
Thiz ic pot what the Court ordered, f5 unworknble in prostice, hea ne scfeguords 1o eosure the
documants will rctoally be promptly, sempletely and timely obtained, or abtaiaed o all, and
diligcadly fuHowed up on us is wully noeessury whm abluining dusuments vis authorization, This
iz not what Your Honor grdered, Irwii result in mora deley. It wikl result in mare motlon practice.

‘The fact thet Carlsen's order iy so far rernoved from what Your Hovor miled expliins why
Carlren's counsel did not respond 1o our gverturea fo confer on the prapased Order ag Your Honor
diteeted. Tt in respectfully requeated Your Honor enter Pinintilf's proposed form of Oxder,

Respeerfully submiried,

GERALD H. CLARE
For the fimn
GHC:el

cez Bronnie Hanlnn, Fra. (Vis Fax 609-98£-1701 & Rapular Mall)
Patricl J, Perrone, Esq. {Via Fox 473-848-4001 & Regulsr Mail)
Timathy Freeman, Req. {Vir Fax 973 2428090 & Remalar Mhpil)

Racbrn ok rRoRum

No. Date and Time Destination Times Type Result Resclution/ECH

00t 04/15/15 18:17 19734246804 . 0°01'20" FAX 14 200x100 Normal/0n
002  04/15/15 18:19 16099861301 : 0°00'47" FAX 0K 200x100 Norma'l/0On
003 04/15/15 18:20 19738484001 0°01°31" FAX oK 200x100 Normat/OfT
004 04/15/15 18:22 19732428089 0°01'21" FAX 0K 200x100 Normal/Gn

{ NA32504483 ]







¢ APROI‘ESSIONAL CORPORAT!ON

811 Sixteenth Avenue

Belmar, New Jersey 07719

_ Office: 732-443-0333
Fax: 732-894-9647

www.ClarkLawNJ.com

Gerald H. Clark*
Certified Civil Trial Attorney

William S. Peck
Cynthia P. Liebling
Stephanie Tolnai

* Member, New Jersey and
New York Bars '

Of Counsel

John J. Bruno, Jr.
Joseph T. Duchak
Robert A. Ferraro

April 21,2015

VIA FAX 973-424-6804

The Honorable Ned M. Rosenberg, J.S.C.

Essex County Superior Court

Hall of Records

465 Dr. Martin Luther King, Jr. Blvd., Chambers 224
Newark, New Jersey 07102

Re:  Feliciano Tenezaca v. Toll Brothers, et al.
Docket No.: ESX-1.-1262-11
Our File: 335-0

Plaintiffs’ Motion to Compel Production of Signed
Authorizations- Proposed Form of Order Issue

Phone Conference Scheduled for' 4/21/15
Dear Judge Rosenberg:

We represent Plaintiff Feliciano Tenezaca in the above matter. We
would like to briefly respond to additional comments made in the April 17,
2015 letter by counsel for intervenor Timothy Carlsen.

The court granted Plaintiff’s motion to compel Timothy Carlsen to
sign the authorizations at issue to enable plaintiffto obtain the documents and
send them to the Court for in camera review to address claims of
confidentiality. Counsel for Carlsen now attempts to circumvent that ruling
by sending in a proposed form of Order that bucks this ruling with the aim of
preventing plaintiff from actually receiving the documents. This is why
counsel’s recent letters make the same arguments that were previously
rejected in the underlying motion that the discovery should be blocked.

If the documents are relevant or likely to lead to relevant evidence,
they are discoverable. If a party wants to block relevant discovery they are
supposed to meet the burden of proof for a protective order. An in-camera
review is supposed to be for purposes of addressing claims of privilege,
confidentiality and trade secrets, not to determine issues of relevance. “Ifa
claim of privilege is disputed, an in camera review by the court of the
allegedly privileged material is ordinarily the first step in determining the
issue.” Pressler & Verniero, Current N.J. Court Rules, Comment 6 to R. 4:10-
2 (2011) (citing Loigman v. Kimmelman, 102 N.J. 98 (1986)). “When aNew
J ersey trial court reviews documents in

1
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camera, it must make specific determinations regarding plaintiff’s access to them, including an
expression of reasons for the court’s rulings.” Seacoast Builders Corp. v. Rutgers, 358 N.J. Super.
524, 542 (App. Div. 2003); see also Hartz Mountain Indus., Inc. v. N.J. Sports & Exposition Auth.,
369 N.J. Super. 175, 183 (App. Div.) (stating that in camera proceedings “impl[y] the necessity of
recorded fact-finding by the trial judge™), certif. denied, 182 N.J. 147 (2004). Critically, “[t]he tr1al
court must examine each document individually, and explain as to each document deemed privileged
why it has so ruled.” Seacoast, supra, 358 N.J. Super. at 542.

Carlsen has made no showing that the documents are privileged, confidential or any kind of
trade secret. Carlsen just unconvineingly and subjectively argues the documents are “not necessary:”
But that is simply not the standard for discovery under any measure and no justification for blocking
relevant discovery that has already been ruled on and ordered. This is particularly so where all
Carlsen has to do is sign some authorizations.

Respectfully submitted,

GERALD H. CLARK
For the firm

GHC icf

ce: Bonnie Hanlon, Esq. (Via Fax 609-986-1301)
... TPatrick J. Perrone, Esq. (Via Fax 973-848-4001)
- Timothy Freeman, Esq. (Via Fax 973 242-8059)
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